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STATEMENT OF THE CASE

On April 13, 2011, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 8, 2011, and a pre-

hearing order was filed on February 14, 2011.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior Commission opinions are final.

3.   Respondent paid temporary total disability benefits from September 10, 2008

through February 16, 2009.

4.   Respondent has accepted and paid a 6% rating to the body as a whole for the

left shoulder injury.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent partial disability benefits for wage loss.

2.   Attorney fee.
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3.   Statute of limitations.

The claimant contends she is entitled to permanent partial disability for wage loss

as a result of her injury.

The respondents contend that all benefits to which claimant is entitled have been

paid and have not been controverted, and that the claimant is not entitled to any additional

benefits.  Respondents contend claimant is limited to the 6% anatomical impairment rating

and that she has not sustained any wage loss disability.  In addition, respondents contend

that claimant’s claim for additional benefits is barred by the statute of limitations.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 8, 2011, and contained in a pre-hearing order filed February 14,

2011, are hereby accepted as fact.

2.   Claimant’s claim for permanent partial disability benefits for wage loss is barred

by the statute of limitations.   

FACTUAL BACKGROUND

The claimant began working for respondent in January 1997 as an assembler.  On

June 21, 2006 claimant reported pain in both of her shoulders.  Following her report of

bilateral shoulder pain, the claimant underwent evaluations and received conservative

medical treatment from several physicians; including, Dr. Weeks, Dr. Cooper, Dr. Arnold,

and Dr. Morse.  Claimant’s treatment included chiropractic adjustments, injections,



3Serrano (F702776)

medication, and work restrictions.

On January 18, 2007 claimant was seen by Dr. Sites for a second opinion.  Dr. Sites

diagnosed claimant’s condition as: (1) bilateral shoulder pain with rotator cuff

tendonopathy and impingement; (2) acromioclavicular joint arthropathy; (3) cervical

spondylosis; and (4) repetitive stress activities from work.  Dr. Sites at that time

recommended that claimant perform no repetitive activities and no line work for eight

weeks in order to allow her shoulders to rest.  

Because the evaluation by Dr. Sites was only for a second opinion, claimant

subsequently returned to Dr. Cooper on March 21, 2007.  Dr. Cooper agreed with Dr.

Sites’ plan of treatment and indicated that claimant should be off work in an effort to see

if it would improve her condition.  He noted that if claimant’s condition did not improve she

would most likely be a surgical candidate.  On May 23, 2007, Dr. Cooper noted that

claimant’s condition had improved approximately 50 percent and he released claimant to

return to work with restrictions.  In a report dated July 6, 2007, Dr. Cooper indicated that

claimant would have permanent restrictions of no lifting more than 20 pounds, no repetitive

lifting, no abduction above 90 degrees, and rotation of her job duties.

By August 1, 2007 claimant was complaining of additional pain in her shoulder,

elbows, and hands due to non-rotation of her job duties.  Because of these continued

complaints, Dr. Cooper referred claimant to Dr. Sites.  In a report dated August 13, Dr.

Sites indicated that claimant believed that she could perform her job with restrictions as

long as her jobs were rotated.  Dr. Sites indicated that claimant could return to work as of

August 14, 2007.  On August 24, 2007, claimant was informed by respondent that it did not

have any jobs available within the restrictions placed upon her by Dr. Sites.  

On April 1, 2008, claimant underwent a functional capacities evaluation which

indicated an unreliable and inconsistent effort.

Subsequent to that date claimant filed a claim for compensation benefits and a
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hearing was conducted on June 25, 2008.  At the time of the hearing the respondent

agreed to accept as compensable injuries to claimant’s bilateral shoulders.  The

respondent also agreed to pay certain temporary total disability benefits and agreed that

claimant could return to Dr. Sites for a further evaluation.  In an opinion filed July 16, 2008,

it was determined that claimant had failed to prove by a preponderance of the evidence

that she was entitled to additional temporary total disability benefits beginning August 24,

2007 and continuing through a date yet to be determined.  That opinion was subsequently

affirmed and adopted by the Full Commission on January 14, 2009.  

Subsequent to that hearing claimant returned to Dr. Sites on August 7, 2008.  Dr.

Sites in his medical report of that date indicates that claimant’s bilateral shoulder pain had

not improved.  As a result, he recommended surgery on the claimant’s left shoulder and

this was performed on September 10, 2008.

In a subsequent report dated February 16, 2009, Dr. Sites indicated that claimant

did not wish to pursue surgery on her right shoulder.  He went on to indicate that claimant

had reached maximum medical improvement with regard to her left shoulder and assigned

her a permanent physical impairment rating in an amount equal to 6% to the body as a

whole.  The parties have stipulated that respondent has paid the 6% impairment rating.

In addition, Dr. Sites also completed a work note indicating that claimant was released to

full duty as of February 16, 2009.  

Since claimant’s release by Dr. Sites, she applied for a job with Wal-Mart and she

also moved to Texas for a period of time to live with her mother and sister.  While living

in Texas claimant worked approximately two months for a home health agency.  Claimant

testified that she performed cleaning, cooking, and laundry for an elderly individual. She

worked only two hours per day and performed this job for approximately two months.

On December 30, 2010, claimant’s attorney sent to the Commission a letter and a

pre-hearing questionnaire requesting a hearing on claimant’s entitlement to permanent
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partial disability benefits for wage loss as a result of her compensable injury.  In response

to claimant’s claim, respondent has raised as an issue the statute of limitations.

ADJUDICATION

The first issue for consideration is respondent’s contention that claimant’s claim for

compensation benefits is barred by the statute of limitations.  Claimant has the burden of

proving by a preponderance of the evidence that she acted within the time allowed for

filing a claim for additional compensation.  Kent v. Single Source Transportation, 103 Ark.

App. 151, 287 S.W. 3d 619 (2008).  The time limitation for requesting additional workers’

compensation benefits is set forth in A.C.A. §11-9-702 which states in pertinent part:

(b) Time for filing additional compensation.
       (1) In cases where any compensation, including

disability or medical, has been paid on account of
injury, a claim for additional compensation shall
be barred unless filed with the commission within
one (1) year from the date of last payment of
compensation, or two (2) years from the date 
of injury, whichever is greater.

In this particular case, claimant was released by Dr. Sites as having reached

maximum medical improvement on February 16, 2009.  Dr. Sites released claimant to

regular duty and assigned her a permanent physical impairment rating in an amount equal

to 6% to the body as a whole.  The parties have stipulated that that rating has been paid.

Payment records introduced by the respondent indicate that it made the last payment of

permanent partial disability benefits on September 9, 2009.  Accordingly, claimant had one

year from September 9, 2009 to file a claim for additional compensation benefits.

Claimant’s claim for additional compensation benefits came in the form of a letter from

claimant’s attorney dated December 30, 2010 requesting a hearing on her entitlement to

permanent partial disability benefits for wage loss.  This letter was dated more than one
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year from the date of last payment of benefits.

Claimant contends that the statute of limitations was tolled with the filing of the

original AR-C.  However, the benefits requested in that original AR-C filing were litigated

at the time of the prior hearing and addressed in the opinion filed July 16, 2008.  

It should be noted that at the time of the hearing on June 25, 2008, claimant

reserved as an issue the compensability of injuries to her bilateral elbows.  That issue has

not been litigated and claimant at this point has made no claim with respect to her elbows.

However, a claim for compensability with respect to claimant’s elbows does not toll the

statute of limitations for benefits which had not been requested.  Relevant to this issue is

a decision by the Supreme Court of Arkansas in Stewart v. Arkansas Glass Container,

2010 Ark. 198,             S.W. 3d              (2010).  In that particular case, the Supreme Court

considered an opinion from the Arkansas Court of Appeals which had found that a request

for medical benefits in October 2003 had tolled the statute of limitations with respect to all

benefits that might flow from that specific request.

The court addressed Stewart’s contention that his request for additional medical

benefits tolled the statute for all other claims, even those claims which had not been

requested at that time.  

Stewart also attempts to distinguish Barnes on the
grounds that, “in that case, the request for additional
benefits was not the same kind of benefits initially
denied” and here, he urges that he is seeking benefits
different from those which were denied in the original
proceedings.  Both Barnes and Eskloa noted, however,
that a request for additional compensation that is not
acted on only tolls the statute of limitations with respect
to that particular claim.  Stewart’s earlier request for
medical benefits thus could not, under Barnes and
Eskloa, supra, toll the statute of limitations for all other
claims for benefits that were not requested at that time.
Accordingly, Stewart’s December 2005 claim for additional
benefits - which he alleged included temporary total dis-
ability, controversion, and attorney fees - was untimely.
(Emphasis added.)
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Accordingly, the Arkansas Supreme Court in Stewart has ruled that a request for

additional compensation only tolls the statute of limitations with respect to the particular

benefits requested, not benefits which were not requested.  Accordingly, claimant’s

reservation of an issue with respect to compensability of injuries to her bilateral elbows

could not toll the statute of limitations with respect to her entitlement to permanent partial

disability benefits for a compensable injury to her shoulders.

Claimant also contends that her request for a change of physician to Dr. Sites

operated to toll the statute of limitations based upon the decision in Spencer v. Stone

Container Corporation, 72 Ark. App. 450, 38 S.W. 3d 909 (2001). This issue was also

raised in Stewart, with the claimant contending that his request for a change of physician

constituted a request for a claim for additional compensation benefits and tolled the

statute.  The court in Stewart indicated that claimant had not raised that argument below,

therefore he could not advance that argument on appeal.  However, in a footnote to that

argument, the court also noted that the claimant’s reliance upon the decision in Spencer

was misplaced under any circumstances.  First, the Court noted that the injuries in

Spencer were governed by the pre-Act 796 version of the Arkansas Workers’

Compensation Act.  The court noted that prior to the 1993 amendments A.C.A. §11-9-702

did not contain a subsection which stated “documents which do not specifically request

additional benefits shall not be considered a claim for additional compensation.”  The court

went on to state that: “Thus, to the extent that Stewart cites Spencer for its statement that

a request for a change of physicians can constitute a claim for additional compensation,

that case is no longer instructive or controlling.”

Accordingly, pursuant to the decision in Stewart, a change of physician request by

itself does not constitute a claim for additional compensation so as to toll the statute.  

In summary, claimant has requested additional benefits in the form of permanent

partial disability benefits for wage loss associated with her compensable bilateral shoulder
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injuries.  More than one year has passed from the date of last payment of benefits on

September 9, 2009 until the claim for additional benefits was made on December 30, 2010.

Therefore, claimant’s claim for permanent partial disability benefits for wage loss is barred

by the statute of limitations.  

ORDER

Claimant’s claim for permanent partial disability benefits for wage loss resulting from

her compensable injury is barred by the statute of limitations.  Therefore, her claim for

those benefits is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


