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MATT SELIGA, Employee  CLAIMANT

SILOAM SPRINGS HEAT & AIR, Employer  RESPONDENT
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OPINION FILED APRIL 7, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by ANDREW HATFIELD, Attorney, Rogers, Arkansas.

Respondents represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 9, 2011, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 12, 2011, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on August 20,

2010.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $227.00 for total disability and $170.00 for permanent partial disability

benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.  Compensability of injury to claimant’s right shoulder on August 20, 2010.

2.   Temporary total disability.
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3.   Medical.

4.   Attorney fee.   

The claimant contends he sustained a work-related injury to his right shoulder on

August 20, 2010 which was denied by the respondent.  He contends he is entitled to

temporary total disability, medical, and an attorney fee. 

The respondents contend the claimant has no objective medical findings and was

not injured at work on August 20, 2010.  He did not seek medical treatment nor report the

incident until September 23, 2010.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 12, 2011, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his right shoulder while working for the respondent on

either August 20, 2010, or September 21, 2010.

FACTUAL BACKGROUND

Claimant testified that on August 20, 2010, he was installing an air handler in the

attic of a home with a co-employee, Kyle Morgan.  Claimant testified that as Morgan moved

positions claimant was the only one holding the unit as he climbed the ladder and as a

result he strained his shoulder.  Claimant testified that he did not seek medical treatment
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at that time because individuals performing heating and air jobs get hurt every day and that

it is just part of your job.

Claimant testified that he continued to work for the respondent and that on

September 21, 2010, he and another employee were under a house working when he

reached back to grab a pipe and “it felt like somebody stuck a nail through my shoulder,

and that’s when I realized I couldn’t work anymore, and that would have been the medical

date because the following day I went to the doctor.”  Claimant went on to testify that after

this incident he informed his co-employee that he could not work anymore and as a result

they packed up their equipment and he sought medical treatment from his family physician,

Dr. Youmans.  

Claimant was evaluated by Dr. Youmans on September 21, 2010, for right shoulder

pain with a history of onset approximately one month ago while carrying an air conditioner

unit.  Dr. Youmans took x-rays of the claimant’s right shoulder and diagnosed claimant’s

condition as right shoulder pain.  In addition, Dr. Youmans referred claimant to Dr. Allard,

an orthopaedic surgeon, and he also prescribed medication.

Claimant was evaluated by Dr. Allard on November 1, 2010.  Dr. Allard’s medical

notes contain a history of injury while lifting the air conditioner unit in August.  Dr. Allard

diagnosed claimant’s condition as a shoulder strain and he recommended that claimant

undergo physical therapy and  imposed work restrictions.  Dr. Allard indicated that claimant

should return in five weeks and that if claimant’s condition had not improved he would

order an MRI scan.  

Claimant’s next visit with Dr. Allard occurred on December 6, 2010.  Dr. Allard’s

medical report of that date indicates that claimant had attended only three physical therapy

visits because other visits had been denied by the carrier.  Dr. Allard also noted that no

work was available with the respondent within claimant’s restrictions.  Because claimant’s

condition had not improved Dr. Allard indicated that claimant might have a labral injury and
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he recommended that claimant undergo an MRI arthrogram.  

Claimant has yet to undergo the MRI based upon the denial of the claim by the

respondent.  As a result, claimant has filed this claim contending that he suffered a

compensable injury to his right shoulder.  He seeks payment of temporary total disability

benefits, medical benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his shoulder while lifting

an air conditioner unit on August 20, 2010.  In addition, claimant also described additional

shoulder pain which he developed following an incident on September 21, 2010.

Claimant’s claim is for an injury caused by a specific incident identifiable by time and place

of occurrence.   The Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993,

the following must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his right shoulder
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while working for respondent on either August 20, 2010, or September 21, 2010.

Specifically, claimant has failed to offer objective and measurable physical findings

establishing an injury.

Under Arkansas workers’ compensation law, a compensable injury must be

established by medical evidence supported by objective findings.  A.C.A. §11-9-102(4)(D).

“Objective findings” are those findings which cannot come under the voluntary control of

the patient.  A.C.A. §11-9-102(16)(A)(i).

In this particular case, claimant has failed to offer medical evidence supported by

objective findings establishing an injury.  While there is no question that the medical

records contain notations indicating that claimant suffers from pain and tenderness in his

right shoulder, the only objective testing performed on the claimant was an x-ray taken by

Dr. Youmans.  According to the report of Dr. Allard dated November 1, 2010, he reviewed

claimant’s x-rays and stated the following:

AP and axillary lateral x-ray of the right shoulder
are normal.  I don’t see any degenerative changes
or evidence of fracture.

Thus, the only objective testing performed on claimant was read as normal by Dr.

Allard.  On the other hand, neither Dr. Youmans nor Dr. Allard’s medical reports contain

any other findings which would be considered objective under Arkansas workers’

compensation law.  Absent objective findings establishing an injury, claimant cannot meet

his burden of proof.

In summary, while claimant credibly testified that he suffered a compensable injury

to his right shoulder while working for respondent and he subsequently sought medical

treatment from physicians and gave a history of injury consistent with his testimony, that

alone is not sufficient to prove a compensable injury under Arkansas workers’

compensation law.  In addition, claimant must also offer medical evidence supported by
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objective findings establishing an injury.  Here, the objective testing performed on

claimant’s right shoulder consists of an x-ray which was read as normal by Dr. Allard.  The

medical records do not contain any other findings which would be considered objective

under Arkansas workers’ compensation law.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his right shoulder on August 20, 2010, or September 21, 2010.

Claimant has failed to offer medical evidence supported by objective findings establishing

an injury.  Therefore, his claim for compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


