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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On December 13, 2010, a pre-hearing conference

was conducted in this claim, from which a Pre-Hearing of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties regarding the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Andrew Vincent - the claimant, Anna Vincent, Britt Cole, and Shawn

Harmon, coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION

Andrew Vincent, the claimant, with a date of birth of September 4, 1963, resides in

Kennett, Missouri.  The claimant is a 1981 graduate of Kennett  high school.  After graduating
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from high school the claimant went to work at his uncle’s hardware company in Memphis,

Tennessee.   

The claimant then attended Arkansas State University in Jonesboro, Arkansas, for about a

year.  The testimony of the claimant reflect that after leaving college, he remained in Jonesboro

and commenced working for Coca-Cola until 1985.  The claimant left the employment of Coca-

Cola after sustaining a low back injury.  The claimant received workers’ compensation in

connection with low back injury.  The claimant did not undergo back surgery in the treatment of

the low back injury, and the claim was ultimately settled by Joint Petition.

After leaving the employment of Coca-Cola the claimant worked temporarily for a gym,

T.J.’s Fitness Center, in Kennett, Missouri.  The claimant then returned to school at Arkansas

State University.  The claimant noted that in between he attended classes at Mississippi County

Community College in Blytheville, Arkansas.  While in college the claimant pursued a degree in

business administration.

The testimony of the claimant reflects that beginning in 1986 he went to work at Parker

Hannifan, in Kennett, Missouri, where he worked on a line that made pre-formed air-conditioning

hoses.  The claimant explained that the last year of his employment with Parker Hannifan he

worked in the quality assurance lab as a lab technician.  The claimant left the afore employment in

April or May 1989.

The claimant testified regarding his employment between 1989, when he left the

employment of Parker Hannifan and March 2006, when he was employed by respondent:

Yes, sir.  I kind of run a mail order business for a while,
supplying collector car parts to auto stores.  I worked for Darling
Store Fixtures in Piggott, Arkansas for a while and was laid off.
I went to work for Auto Zone.  I don’t remember the month.  I 
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believe it was December ‘95 [in Kennett, Mo.].

The claimant sustained another injury to his low back while employed by Auto Zone when he fell

off a stepladder, and was off work for three weeks.  The claimant testified that when he returned

to work he did not suffer from ongoing problems as a result of the injury and he did not receive

any type of settlement.

The claimant testified regarding his weight lifting activities prior to May 31, 2007, work-

related injury in the employment of respondent:

I started lifting weights when I was a junior in high school,
and I was just one that actually took to it.  I had a weight set, wight
bench, and had lifted off and on for several years.  What I done at 
the gym was instruct people on the correct form of lifting weights
and stuff.  A lot of people would come in.  It was the first real gym 
that had ever opened in Kennett.  A Todd Timmons from Jonesboro
was the one that had opened the gym there, T.J’s Fitness Center. He
had noticed me.  People would ask me, they would see me lifting 
weights, would come over and ask me about how to do stuff.  And 
I would take the time to tell them, and he offered me a job as doing
that. (T. 58-59).

The testimony of the claimant reflects that after the Fitness Center went out of business he bought

some of the equipment and placed it in his garage at his house.  The claimant estimated that his

weight before his May 31, 2007, injury was about 285 pounds.  A June 4, 2007, report of Dr.

Lockhert placed the claimant’s weight at 271 pounds.  As of the date of the hearing the claimant

offered that his weight was 240 pounds.  

The claimant commenced his employment with respondent-employer on March 13, 2006. 

Respondent is a manufacturer of oil well casing pipe/metal pipes.  In addition to metal pipes, at

the time of the claimant’s injury, respondent also manufactured couplings that joined the pipes.

Claimant worked as a quality control inspector.  Regarding the physical labor involved in the
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discharge of his employment, the testimony of the claimant reflects:

Yeah, I mean, you didn’t really have to pick up a lot,
but now the pipe, you would have to slide the pipe around.
Those pieces of pipe weigh about five or six hundred pounds
a piece.  You have to slide it around.  You were always bending
over to pick up a gauge or something like that, you have to spin
the gauge on.

You stood.  Like I said, I worked 12 hours most of the
time that I worked there, and you stood the entire time.  You
didn’t have a bench, you didn’t have a seat, you stood there. 
The only time you sat was when you took your break every
couple of hours. (T.63-64).

On the night of the claimant’s May 31, 2007, injury, he was not working as a quality

control inspector but as a cap slacker.  The claimant testified regarding cap slacker duties:

Okay.  The pipe is threaded on the ends.  And once all 
the quality checks are done, they put what they call pipe dope.
It’s kind of a graphite and crease mixture [lubricant], to keep the
 - - yes, to keep the threads from rusting, and they put a large 
heavy duty plastic cap on the end, so when the pipe is being shipped
either by truck or train, the threads do not get purred up, damaged. (T.64).

The claimant described the mechanics of his injury:

You put the pipe dope on the end of the pipe with a 
paintbrush.  You’ve got a little pot of it there.  The night in 
question, we were running short of pipe, and I was not in a 
normal work station.  I was inside the work station area.

Yes, they roll, they run through a hydro-tester.  They
cap the end of it, pumps it full of pressure or whatever, depending
upon the pipe, a thousand pounds, 5,000 pounds or whatever, and
it’s drained.  It kicks it out.  It rolls back.  You put the cap on it.

The night in question I was not standing in the normal 
position.  We were well - - I was well inside the table there
that the pipe rolls on.  I had run out of pipe dope.  I motioned
over to the operator that I was going to get more pipe dope.  I
went over to get it.  As I got it and turned around, obviously, 
he didn’t see me mention or motion that I was going to get it,
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and he kicked a piece of pipe out.  There was another gentleman
standing at the end of the table that had his back turned messing
with something.  And I ran over to stop the pipe to keep it from
rolling on past me and from hitting him.  When I ran over in 
front of it, I stuck my arm out like that (indicating) and leaned
into it, and when the pipe contacted my arm, my back snapped,
kind of popped.  It was about like cracking your knuckles is 
what it sounded like.  And that was with the ear plugs and stuff
in and all the noise of the industrial environment. 

At that time, I felt just a little twinge, but about 15 or 20
minutes later, my back really started hurting.

Well, I told the operator to stop.  Actually we had to dope
up some more pipe, pre-dope, as they call it, an he said, well, you
need to go get Kurt to send somebody out here.  So that’s when I
went in and told Kurt Palmore, he was the supervisor on duty, that
I had hurt my back, and that I was going, or my back was hurting,
and I was going into the break room to sit for a little bit. (T.65-66).

The testimony of the claimant reflects that the day of the accident was the last day that he worked

anywhere.    

On May 31, 2007, the claimant sustained an injury to his back within the course and scope

of his employment.  Pursuant to a 2009, Agreed Order the claimant was paid temporary total

disability benefits as a result of the May 31, 2007, compensable back injury.  On May 12, 2009,

the afore indemnity benefits were terminated.  

The claimant maintains that he remains totally incapacitated as a result of the May 31,

2007, compensable injury.  In explaining why he is not employed, the claimant testified:

I have back problems, and a Schmorl’s node, and two
fractured vertebrae causing me quite a bit of pain.  I cannot 
stand or sit for very long.  I’m in quite a bit of pain now. (T. 52).

In addressing some of printed pages off the internet from his MySpace account which reflect one

or more postings of having worked the previous night or being scheduled to work, in light of his
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denial of working, the testimony of the claimant reflects:

That was about a foolish attempt to regain a love that
I had that I lost a couple of years ago.  She broke up with me 
because I didn’t have a job.  I was over at her house.  She wanted
me to help her in the yard.  I told her I couldn’t because of my
back.  And I just thought maybe that was a way of getting back in
contact with her, maybe getting something going. (T. 53).

The claimant acknowledged posting several times on a MySpace page remarks to be read by other

people that indicated he was employed, estimating that the posting were made in late 2008,

throughout 2009, and early 2010.  Regarding the name on the posting, the claimant offered:

I’m not for sure exactly, and I really don’t, I mean, I 
really don’t remember making the postings, but you did show
them to me, so. (T.53).

The testimony of the claimant reflects that the love interest which prompted the posting, Rhonda

Wooten, has since married.  Claimant denies that there was any truth to the internet postings

regarding the working.

The claimant testified that his fitness level has dropped substantially since his May 31,

2007, work-related injury.  The claimant added that he does not have near the muscle mass or

definition as before the injury, and that he has “a lot bigger gut”. (T. 60).  The claimant

acknowledged that he has frequent the local gym in Kennett, Mo., since his injury, explaining:

I would go up there, like I said, and try to use treadmills,
and they’ve got an indoor walking track.  Really, I didn’t like
paying the $40 for it, but trying to walk on the street, I tried to 
walk on the street - - that sounded bad, I’m sorry - - I had tried 
walking on the streets and stuff, but the impact from the asphalt
would cause my back to start hurting.  The treadmill, at least I 
could walk on for, you know, 15 or 20 minutes or so.  Because it
has a cushion walk surface. (T. 61).

The claimant’s testimony reflects that he had not gone to the gymnasium for some time, until 
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recently: 

I started back in December trying to, because I suffered a 
heart attack on December the 10th.  And the doctor said that I 
needed to - - and I attribute that to, you know, lack of exercise,
sitting around the house.  The doctor said I needed to get back on
an exercise regime, and I said what about the treadmill?  He said,
a treadmill is great.  He said, walking is one of the best things in 
the world for you.  And I tried it a few times, and I couldn’t get 
back into it, with my back.  It would just kill me every time I would
go up there. (T. 61).

The claimant offered that he started on treadmill in December or January 2009.  The claimant

denies lifting weights during the time that he was using the treadmill to get a cardiovascular

workout.  Claimant denies doing any sort of heavy exercises at all since his injury.

In terms of medical treatment, the testimony of the claimant reflects that he initially

received treatment under the care of Dr. Dale Lockhert in Kennett, Mo., for the May 31, 2007,

injury.  Later, the claimant was referred for a vertebroplasty to be performed by Dr. Brumitt in

Cape Girardeau, Mo., to address the compression fractures.  The claimant explained that before

the vertebroplasty was performed he was informed that based on a CT scan he had a Schmorl’s

node.  Thereafter, the claimant was referred to a neurosurgeon, Dr. Park, for further care.

The testimony of the claimant reflects that he was fitted with a brace by Dr. Park.  The

claimant offered regarding any benefit from the afore:

It would for a while, but after wearing it for, you know,
a couple of hours, it actually caused pain too, so I would wear 
it and then take it off and wear it and then take it off. (T. 70).

The claimant explained that during the afore his medical bills were being paid through his group

insurance with his employer.  The payment of workers’ compensation benefits through the

respondent’s workers’ compensation program was resolved through the 2009 Agreed Order.
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In addition to the back brace, Dr. Park also prescribed physical therapy in the treatment of

the claimant’s injury.  The testimony of the claimant reflects that Dr. Park ultimately

recommended surgery, however respondent did not approve it.   The claimant explained that Dr.

Park made the afore recommendations in the fall of 2007.  The claimant added, regarding the

involvement of Dr. Park:

By the time we finally went around and started getting
a claim together, Dr. Park had taken sabbatical and went to 
Ethiopia to perform pro bono work, is my understanding.

Yeah, I got a letter saying - - that he was going to stay in
Ethiopia, and that he would not be back and could no longer treat
me. (T. 71).

The testimony of the claimant reflects that as a result of the 2009 Agreed Order, the

respondent selected another neurosurgeon to examine him.  The claimant testified that he had not

undergone any sort of surgery or procedure between the time Dr. Park recommended surgery and

the 2009 Agreed Order.  

Respondent selected Dr. Rodney Fields in Memphis to examine the claimant.  The

claimant was seen by Dr. Fields in April 2009.  The claimant testified that his physical condition

attributed to the May 31, 2007, had not improved any by the time he was seen by Dr. Fields in

April 2009.  The testimony in the record reflects that following his evaluation of the claimant in

April 2009, Dr. Fields authored a report reflecting that the claimant did not need surgery and that

he could return to work.  The claimant’s temporary total disability benefits were discontinued

effective May 12, 2009.

The claimant requested a change of physician to Dr. Gregory Ricca, a Jonesboro

neurosurgeon, however was unable to see him because he was not a member of the respondent
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medical organization.  Thereafter, the claimant sought a change of physician to Dr. Foley of 

Memphis, Tennessee, who declined to see him.  The claimant later selected Dr. Kenneth

Tonymon, a Jonesboro neurosurgeon, as his change of physician, and the same agreed to see him.

The testimony of the claimant reflects that he made arrangement to be seen by Dr.

Tonymon at his earliest opportunity once the Change of Physician Order designating him as such

was entered.  The claimant was initially seen by Dr. Tonymon in February 2010, at which time

additional diagnostic testing, in the form of  MRI and CT scans, was requested.  The afore testing

was performed in April or May 2010.  The claimant maintains that his condition, attributable to

the May 31, 2007, accident, had not improved.  The claimant further testified that his back

condition had not changed since indemnity benefits were discontinued on May 12, 2009.

The claimant testified that after Dr. Tonymon received the results of the diagnostic studies

he also recommended a surgical procedure.  Respondent refused to authorize the procedure. 

Regarding his present claim for medical treatment, the claimant testified:

I’m asking him to order that they pay for my medical
bill with my surgery to get my back fixed.  This has gone on 
for four years.  I’m tired of being in pain, tired of sitting at the 
house.  I’ve, you know, I’ve sat there and haven’t been able to 
do anything.  I can’t exercise.  I’ve had a heart attack over it. (T. 75).

Regarding his daily activities, the testimony of the claimant reflects:

I get up.  I go in and watch TV.  I’ll fix myself something
to eat, usually a sandwich, a bowl of oatmeal.  I’ll go in and
watch TV with my mom most of the day, or if she’s not there,
or if she’s busy doing her housework, I sit there and watch TV. (T. 75-76).

The claimant acknowledged that he has not tried to work, explaining:

I mean, I have tried to help, you know, with stuff just 
like she mentioned.  I tried to help with the dishes last night
and couldn’t do it.
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My back hurt.  I mean, I was almost in tears because of 
it. (T. 76).

The claimant elaborated regarding the nature of his pain attributable to the May 31, 2007, injury:

This is chronic.  This isn’t an ache or a pain.  This is a
chronic hurtful pain, and it’s debilitating at times when it gets to 
hurting so bad.

A lot of times the only thing I can do is go out, if I’m not 
watching TV in the living room, I’m in my bedroom laying flat 
on my back, because that’s the only position I can get in that will
cause the pain to stop. (T. 76).

The testimony of the claimant reflects that he is unable to sit for any appreciable length of

time because of the back injury, and, as such, has been unable to physically perform a sit-down job

since his injury.  The claimant testified that he takes prescription medicines, Hydrocodone 7.5 ml.

and Tramadol, which is being paid for by his mother.  Claimant concedes that his mother has been

financially supporting him since his workers’ compensation benefits were discontinued in May

2009.  The claimant maintains that the only change in his condition since the day of the accident

to the present is that the pain seems more acute sometimes.

Regarding the photographs furnished by the respondent, to included the one with the

Sasquatch burger, the claimant testified that he was familiar them.  The claimant’s testimony

reflects that the Sasquatch burger photograph was taken before his May 31, 2007, accident.  The

claimant address the December 2009, photographs, Respondent Exhibit #2, p. 25.  The claimant

explained that the photograph reflects him standing with a pool cue.  The claimant added that he

does not recall if he was playing pool the night the photograph was taken:

I don’t know.  If they would’ve looked at the picture, the 
picture was actually tagged.  It was not a picture that I put on my
Facebook account.  Somebody can take a picture and load it to
Facebook, and they can tag it to you account, and it will show up
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in your pictures.  I can’t be sure, as far as the date that’s on there,
I cannot be for sure that the date is correct.  There’s another picture
on there of me with some people, and the date is three years off on 
it.  So I can’t make a comment as to that picture as to how accurate 
the timer or the clock was on the camera. (T. 79).

The claimant acknowledged that on a couple of occasions he has been to Shaker’s since his May

31, 2007, injury and tried to play pool.  Regarding the results of the afore efforts, the claimant

testified:

I couldn’t shoot for very long.  Used to - - 

Because of the back pain.  I mean, you have to be bent 
over in order to shoot pool. 

I mean, not to add anything here, but I think Mr. Harmon
kind of exaggerated a little bit on the number of times he and I
have tried to shoot pool.  Now, before my injury, yeah, we shot 
pool for hours at a time. 

No, sir.  As a matter of fact, I think he got kind of irritated
at me, because shortly before my injury he had went and bought a
new set of pool cues and stuff, because I had my own cues.  And 
he had bought some cues, and then it wasn’t very long after that 
when I was injured, and we no longer got to go shoot pool.  We 
would try a little bit, but, like I said, one or two games, and that was
it. (T. 79-80).

The claimant acknowledged that he was in the photograph, identified as Respondent Exhibit 

#2, p.26 in the record.  The afore photograph has a March 11, 2010, date stamped on it.  The
claimant

 identified the female in the photograph with him as Crystal Stark.  As to what was going on in
the

photograph, the claimant’s testimony reflects:

Nothing.  She was in from out of town.  She had moved
up to Piedmont, Missouri shortly aft her mother had passed.  Her
mother and I had been really good friends, and she had died of 
cancer shortly before that, probably six or eight months before then.
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And whenever Crystal would come down, she would always call me,
and I would go up and talk to her for a little while. (T. 81).

The claimant testified that the photograph was taken in Shaker’s.  A photograph at page 27 of

Respondent Exhibit #2, reflects the presence of a male and two female with a tag of Halloween

2009.  The claimant acknowledged the photograph as accurate, and explained:

That was as I was leaving, I was leaving early, because,
like I said, I was probably - - my back was giving me problems. 
The girl on the right - - left in the picture is Ms. Stark again.

*       *      *

The blond is Amanda Filbert (phonetic), I believe it’s
her boyfriend is the one took the picture. 

*       *       *

As I was leaving, they asked why I was leaving so early,
and I told them I just needed to go home.  And they said, well,
we want a picture. 

Well, of course, I had two great beautiful young ladies in
my arms.  You would probably smile, too. (T. 81-82).

During cross examination, the claimant explained that while he does have a cold, he is

nonetheless sweating.  The claimant was observed shaking during questioning by his attorney, and

explained:

I’m nervous.  My back is hurting.  I all the time - - (T. 84).

The claimant acknowledged that in May 2007, prior to the May 31, 2007, work-related injury, he

was involved in a motor vehicle accident in which the car he was driving was rear-ended by an 18-

wheeler.  The claimant explained that the truck “caught my taillight”. (T. 84).  Regarding his

deposition testimony in which he relayed that he had never had any trouble in his upper or middle

back prior to the May 31, 2007, work-related accident, the claimant testified:
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I did have - - I had forgotten about that I had had an 
accident, I believed back in the ‘90's or early 2000.  I had 
some neck muscle strain.  I had went to the doctor in Kennett.
I think it was a Dr. Gibbon (phonetic).  He was on the emergency
room - - (T. 85).

The claimant concedes that he had muscle strains in his upper back prior to the May 31,

2007, work-related accident.  Further the testimony of the claimant reflects that at the time of his

deposition, due to the passage of time, he had forgotten about some of his earlier

complaints/symptoms, and the treatment he received for same. 

The claimant offered that he felt like the May 31, 2007, work-related injury contributed to

his December 10, 2010, heart attack.  The claimant concedes that he does not have any medical

reports linking his heart attack to the compensable back injury.  The claimant testified regarding

his hospitalization and treatment in connection with his heart attack. (T. 89-90).  The testimony of

the claimant reflects that he is not under any restrictions associated with his heart condition.  As

far as any physical limitations growing out of the heart condition, the claimant testified:

I asked as far as, you know, as to what I could, and 
they said, well, of course, you can’t do any, you know, don’t 
be picking up heavy items or anything like that for a while.  
They recommended that I get on an exercise program.  And 
the doctor specifically said walking, said walking is the best
exercise you can do. (T. 90).

The testimony of the claimant reflects that it was his understanding that at the time he was

seeing Dr. Park his diagnosis was that of fractures on the edges of his vertebra, not a crack

through the vertebra.  The claimant acknowledged that the procedure by Dr. Park, vertebroplasty,

was called off because the edges were chipped and not cracked.  Since the vertebroplasty was

called off the claimant has treated with Dr. Field and Dr. Tonymon.  
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The claimant concedes that the doctor in Kennett, Mo., released him to return to work on

June 12, 2007, after the May 31, 2007, work-related accident.  The claimant testified that he has

not been seen by any doctor between Dr. Field in March/April 2009, and Dr. Tonymon in

February 2010.  

The claimant testified that he applied for Social Security Disability and has been approved. 

The claimant receives $900.00, monthly in Social Security Disability benefits.  The claimant listed

his eyesight, diabetes as well as his back as sources of his disability.  The claimant has not applied

for unemployment compensation benefits since his May 31, 2007, injury. 

The claimant explained his reasoning for fabricating the posts on MySpace about his work

activities, and the role it would play in gaining favor with his love interest:

Because we had both been on the MySpace together, 
and she would see my postings.  I thought if she saw that, you
know, at least I was trying to make an effort or something like
that.  (T. 97).

The claimant offered, in terms of his misrepresentation on the MySpace page:

I was not under oath when I made the posting on 
MySpace.  My friends knew my condition and knew of my,
I guess you could say love life at the time. 

Sir, when somebody is in love, they do foolish things. 
(T. 98-99). 
    

While the claimant testified that the postings on MySpace were not personal messages to the girl 

he was trying to impress, they were meant for her eyes. (T. 103).  Regarding the pictures offered

by the respondent, the claimant’s testimony reflects:

Okay.  No, sir.  I’m saying that I cannot attest to the 
validity as to the date, the time, of when this picture was taken.

I cannot dispute it, but I cannot prove it either. (T. 109).
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The testimony of he claimant reflects that at the time of the prior scheduled hearing before

the Commission on February 26, 2009, and at the time of his 2008 deposition he wore a TLOS

corset.  The claimant acknowledged that was not wearing the corset in the pictures in the record. 

The claimant explained that the reason he wore the corset on the outside of his shirt was because

it is bulky and does not fit under his shirt.  The claimant also added that at the time he was fitted

with the corset, it was placed on him in that manner, outside the shirt. (T. 110).  The testimony of

the claimant reflects that he continues to wear the corset:

Probably three or four times a week.  A lot of times if
I’m around the house, my back’s hurting, and I don’t want to 
go out and lay down on the bed, I’ll wear the brace.  I don’t 
wear it for long, because after I wear it for an hour or so, it tends
to cause my back to hurt elsewhere. (T. 111).

The claimant explained why he did not wear the corset to the present hearing:

Because I knew it was going to be a long trip down here.
I did not know how long we would be here.  When we were 
here in February of ‘09, I wore it, and as soon as we got of here,
I took it off, because it was causing my back to hurt. (T. 111).

During further direct examination, the claimant was questioned regarding his testimony 

during the February 2008, deposition.  The claimant confirmed the following exchange as being 

correct:

Q And at page 20 you were asked, and I want you to 
confirm or deny what I’m saying, at line 5, he asked you 
the following question.  Besides from the ruptured disc in 
‘84 or ‘85 and the incident in ‘97, have you had any other 
problems with your lower back? And you said, no, sir.

A Yes, sir, that’s true.

*       *       *

Q Okay.  Then he asked you at line nine, what about 
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your middle back or any part of you back, and you gave the 
following answer, no problem in my upper or middle back.

A Yes, sir.

Q And that’s what it says here, correct?

A Yes, sir.

Q Then he asked you at line 11, all right, have you ever
had any type of cervical spine, whiplash, neck sprain, anything
like that?  Any your answer was, no.  I take that back.  I did 
have a little pull in my neck.  It would’ve been around 2000 or
so.  It involved an automobile accident, or excuse me, an auto
accident. A guy bumped my rear.  I had my head turned when 
he done it, and I went to the doctor, and he gave me some muscle
relaxers and stuff.  And that pretty well took care of it. 

A Yes, sir. (T. 111-112)

The testimony of the claimant reflects that during the February 2008, deposition he provided the

identify of his family physician, Dr. Robert Lawrence.  The claimant denies that he was attempting

to hide or conceal information during his 2008 deposition.

The claimant identified the October 10, 2007, restriction from Dr. Park which reflects that

he was unable to do any type of work, and testified that there has been no change in his condition

since, to include the period between May 12, 2009, and February 2010.  The claimant

acknowledged that he was seen by Dr. Field following the October 10, 2007, report of Dr. Park.

In addition to his own, the claimant offered the testimony of several witnesses in support

of his claim with respect to his activity level prior to and subsequent to the May 31, 2007, work-

related accident.  The testimony of the witnesses, which included friends Britt Cole and Shawn

Harmon, as well as Anna Vincent, the claimant’s mother, is corroborative of that of the claimant.

Britt Cole, a resident of Kennett, Missouri, has know the claimant for thirty-three years. 
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Mr. Cole described his relationship with the claimant as very good friends who have known each

other since high school.  Mr. Cole’s testimony reflects that he sees the claimant an average of

twice a week.  Mr. Cole testified that to his knowledge the last time the claimant had a job of any

kind was in 2007 when working at Maverick Tube.

In addressing the claimant’s physical condition and activity level before the May 2007,

injury, Mr. Cole testified:

He worked out, and he - - I’m a little nervous - - 

He just worked out, and we ran around.  And, of course,
after an injury like that, you don’t work out, you don’t run around.(T. 12).

Mr. Cole testified that he claimant has lived at home with his mother for about five (5) years, and 

has not lived any place else since the 2007 work-related injury.  The testimony of Mr. Cole

reflects that his activity with the claimant since the claimant’s injury consist of watching television

and eating pizza.  Mr. Cole testified regarding his observation of the claimant since the 2007

injury:

Well, he can’t lift nothing, because I have asked him
if he could help me move furniture, and he couldn’t, because
of his injury.  And he used to be a pool player, but he doesn’t
do that no more because he can’t bend over. (T. 14).

The testimony of Mr. Cole reflects that Shaker’s is a dance club/ karaoke bar and saloon

with pool tables in Kennett, Missouri.  Mr. Cole works the door at Shaker’s on the weekend.  Mr.

Cole offered regarding the claimant’s frequency of Shaker’s:

He may come in once every two weeks for fifteen 
fifteen minutes to a half-an-hour, drink two sodas, and go
home. (T. 14).

Mr. Cole testified that the claimant does not dance while at Shaker’s, and “maybe once or twice”



18

shoot pool. (T. 14).  Mr. Cole added regarding the claimant’s presence at Shaker’s:

When he’s in there with me, he sits with me and just
talks with me, and then he usually leaves. (T. 17).   

Mr. Cole acknowledged that he is not at Shaker’s every weekend.  Mr. Cole testified that the

claimant has gone to Family Fitness, a workout facility/gymnasium, in Kennett to walk on a

treadmill.  Mr. Cole testified without ambiguity that the claimant did not work anywhere in

November and December 2009.

Shawn Harmon, a resident of Kennett, Missouri, testified that he has know the claimant

for 17 or 18 years, and describes his relationship as “a pretty good friend”. (T. 24).  Mr. Harmon,

who is a part-time firefighter for Kennett and an EMT for Medic One Ambulance Services,  has

never worked with the claimant.  Mr. Harmon testified that since the claimant’s 2007 work-

related injury he sometimes sees the claimant two or three times a week.  The frequency of the

afore varies depending on Mr. Harmon’s work schedule.  

Mr. Harmon described his activities and observation of the claimant before the May 2007

injury and after the injury:

Oh, yeah, whenever I was in high school, he would 
always help me work on a Blazer that I used to have.  I recall
we was going to a George Race Racetrack in Paragould, 
Arkansas, and the U-joint broke in the truck.  He helped me
fix it on the side of the road.  We used to go shoot pool all the
time.  We would shoot pool for anywhere from one hour to 
two or three hours. 

Well, he hasn’t helped me work on any vehicles, which
I haven’t had to have any, though, besides I’ve got an old 
Blazer that I tinker around with, but nothing like that.  We
used to, like I said, we used to shoot pool.  Now, if we tried to
shoot pool, he might be able to last five to ten minutes, and 
then he would start complaining about his back, and we would
just quit.  (T. 25-26).
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Mr. Harmon testified that he has not observed the claimant engage in any sort of significant

physical activity that caused him difficulty since his May 2007 injury.  The testimony of Mr.

Harmon reflects that he has no personal knowledge of whether the claimant has had a job since

the May 2007 back injury.  Regarding his activity with the claimant since the May 2007, back

injury, Mr. Harmon testified:

I just would go by and pick him up, and we go out to
eat lunch, and sometimes we’ll go back to my house and sit
and drink soda and watch TV, or we’ll ride around through 
town a little bit. (T. 26).

Mr Harmon testified that while he has not been to Shaker’s in a while, he has gone there and shot 

pool with the claimant for the five or ten minutes he previously mentioned.  Mr. Harmon testified

that he has never seen the claimant dancing, either before or after the May 2007 back injury.

Anna Vincent, the claimant’s mother, testified that the claimant has lived at her residence

in Kennett, Missouri since 2000.  Ms. Vincent’s testimony reflects that at the time of the

claimant’s May 2007, he was living with her and that he continued to live with her after the injury. 

Ms. Vincent has seen the claimant on a daily basis since his May 2007, work-related injury.  The

testimony of Ms. Vincent reflects that the claimant has not worked any job since his May 2007,

injury.  Ms. Vincent testified that she has no knowledge of any internet posting or social

networking pages of the claimant working, but concedes that the claimant uses the computer.

Ms. Vincent does not work outside of the home.  The testimony of Ms. Vincent reflects,

regarding the claimant’s daily activity since his May 2007, work-related accident:

Sir, he watches TV.  He’s on the internet, and basically
that’s it.  Occasionally he will go to the grocery store with me,
or something like that, but he’s basically at home all the time. (T. 39).

Ms. Vincent attributes the afore to the claimant’s pain. Ms. Vincent offered that occasionally
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some of the claimant’s friends will come by and he may go to eat lunch with them.  Ms. Vincent

noted that Shaker’s is a place that they go to occasionally.  Ms. Vincent testified that based on her

conversations with the claimant he goes to the Family Fitness Center a few times to walk on the

treadmill. 

Regarding the claimant’s activities during his free time before the May 2007, work-related

injury, the testimony of Ms. Vincent reflects:

Oh, yes.  He loved to lift weights.  He worked on cars.
He liked to shoot pool.  He just - - he was always active.  He 
was always going.  He enjoyed going places, and he loved to 
get in the car and just ride.  And that’s something he doesn’t 
do at all anymore. (T. 40-41).

Since the May 2007, work-related injury, Ms. Vincent ‘s testimony reflect, regarding the 

claimant’s activities:

Oh, no, sir.  Like at Shaker’s, he used to shoot pool
up there all the time.  He cannot shoot pool anymore because
it hurts his back.  So he can’t do that.  He can’t ride.  He still
drives occasionally, but most of the time to his doctors’
appointments and things, I’m the one that takes him.  I’m the
one that drove over here today.  He can’t ride a long distance,
and he can’t drive a long distance. (T. 41).

Ms. Vincent acknowledged that in addition to the May 2007 back injury the claimant has suffered

from adult onset diabetes, and, in connection with same, has some retina problems.  As to

providing transportation for the claimant to be seen in connection with his eye treatment, Ms.

Vincent testified:

Yes, sir.  Well, I will say I go with him.  Usually, I 
don’t like to drive in Memphis, Tennessee.  He has to go to 
Memphis. (T. 41). 

The distance from Kennett, Missouri to Memphis, Tennessee is approximately 125 miles. 
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Regarding her observation of the claimant during the afore trips, Ms. Vincent testified:

We usually stop at least once, because he’s in pain.
And we’ll stop, and he’ll get out and kind of move around
a little bit. (T. 42).

Ms. Vincent testified regarding the claimant’s general activities around the house since 

his May 2007, work-related back injury, with respect to household chores:

No, they cause him difficulty.  You know, at first I 
would say, okay.  Clean your room.  Here’s the vacuum 
cleaner, you know.  And he says, it hurts.  I can’t do it.  I 
don’t know if you want me to go into detail, but yesterday, 
for example, I wasn’t feeling well.  I was in the recliner, and
we had just eaten lunch.  And I heard him in the kitchen, and
finally I went in there to see what was going on.  And was 
drying his hands, and he said, mother, I know you didn’t feel
well, so I was trying to wash dishes for you.  But he said, this
sink is low, and I had to bend over, and it hurts my back so 
bad, I can’t do it. (T. 43-44).

The testimony of Ms. Vincent reflects that since the claimant last received workers’ compensation

indemnity benefits on or about  May 12, 2009, he has not had a source of income, at lease until

his recent approval for Social Security Disability benefits.  Subsequent to the discontinuance of

workers’ compensation indemnity benefits on May 12, 2009, Ms. Vincent testified that the

claimant was dependent on her for shelter, food, clothing, and transportation. Ms. Vincent also

provided the claimant with money occasionally so he could get out house.  Ms. Vincent testified

from her observations, the claimant’s condition has gotten worse since the May 2007, injury.

The pertinent medical in the record reflects that the first medical treatment received by the

claimant following the May 31, 2007, work-related injury was had on June 4, 2007, at the

Kennett Clinic.  The afore medical records recite a history of the claimant’s May 31, 2007, work-

related accident as well as complaints of mid-back pain. (CX #1, p. 1-3).  During a follow-up visit
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of June 8, 2007, to the Kennett Clinic resulted in x-rays disclosed compression fracture. (CX #1,

p. 7).  The claimant was provided a release from work covering the time period June 4, 2007

through August 28, 2007). (CX #1, p. 4-6).

On August 14, 2007, the claimant underwent a thoracic spine CT at Saint Francis Medical

Center in Cape Girardeau, Missouri, at the request of Dr. Dale Allen Lockhert of Kennett, Mo. 

The radiology exam results of the afore reflects, in pertinent part:

Clinical History: Recent abnormal MRI.  Patient is to be 
evaluated for possible vertebroplasty.  History of injury.

*       *       *
Impression:
1. Estimated T6 and T7 level Schmorl’s defects along
the superior endplates without evidence of an associated acute
or subacute dorsal vertebral fracture at these levels.
2. Mid dorsal facet degenerative changes of mild degree.
(CX #1, p. 24).

The claimant was referred to Dr. Kee B. Park, a Cape Girardeau, Missouri neurosurgeon,

in connection with the treatment of his May 31, 2007, work-related injury.  A September 5, 2007,

office note of Dr. Park regarding the claimant reflects, in pertinent part:

ASSESSMENT/PLAN:   Mr. Vincent has T8 superior endplate
fracture which is mild.  This has not improved over the last couple
of months.  In order to facilitate the healing of the fracture I have
placed him in a TLSO brace and will see him back in the office in
four weeks. (CX. #1, p. 36).

The claimant was again seen by Dr. Park on October 10, 2007.  The office note of the afore visit 

reflects:

The patient reports no improvement of his thoracic pain even 
with the brace.  At this point I will have him undergo physical
therapy x 3 weeks and reassess him at that time.  Will keep him
off work for four more weeks.  Will see him back with CT Scan
to assess his T7-8 compression fracture. (CX #1, p. 37).
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The November 28, 2007, CT Scan/Thoracic Spine/Report regarding the claimant, which was 

authored by Dr. Park reflects:

CT Scan of the thoracic spine was obtained in axial views with
sagittal and coronal reconstructions.

This reveals some degenerative changes diffusely.  At T7-8 level
there is evidence of a large Schmoral’s node with vacuum disc
suggesting collapse of the endplate at T7-8. (CX #1, p. 38).

The November 28, 2007, office note of Dr. Park reflects:

Mr. Vincent’s CT Scan shows T7-8 large Schmorl’s node with 
vacuum disc.  This is consistent with traumatic injury to the T7-8
disc.  He has not improved over the last six months.  At this time
I have offered him a T7-8 posterior fusion with instrumentation.
He will let me know when he wants to proceed. (CX. #1, p.39).

The record reflects the presence of an October 21, 2008, opinion response from Dr. Dale

Lockhert regarding a nexus between the claimant’s upper and mid back problems to the May 31,

2007, work-related accident as reported by the claimant.  The afore document recites the

claimant’s restrictions and ability to work due to the work-related injury as “unable to bend or lift

secondary to back pain”. (CX #1, p. 31).

In a response to an inquiry from the claimant’s attorney, Dr. Park replied on November 5,

2008, that the injury for which he had treated the claimant was consistent with the description of

the May 31, 2007, work-related accident relayed by the claimant.  The document further reflect

that the claimant is restricted in his ability to work as a result of the work-related accident. 

Finally, the November 5, 2008, response of Dr. Park reflects:

Patient was restricted 10-10-07 on an unable to do any type of 
work basis.  Patient was offered T7-8 posterior fusion w/
instrumentation on his 11-28-07 office visit.  Patient was to contact
the office if he wanted to proceed w/T7-8 posterior fusion, but we
still have not heard from the patient as of 11-28-07. (CX #1, p. 41).
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Respondent obtained a record review of the claimant’s medical records by Dr. Brent

Sprinkle, D.O., a Physical Medicine and Rehabilitation physician specializing in non-operative

care of the spine.  As a result of the afore, Dr. Sprinkle authored a report of January 22, 2009, of

his assessment.   In addition to reviewing the claimant’s medical record, the January 22, 2009,

report of Dr. Sprinkle reflects that he also viewed “a video example” presumably of the mechanics

and mechanism of the claimant’s May 31, 2007, accident.  Dr. Sprinkle concluded, based on the

MRI description and CT description, that within a reasonable degree of medical certainty that

there has not been a T7 or T8 compression fracture, as a result of the May 31, 2007, accident. Dr.

Sprinkle further offered that “the schmorl’s nodes and the vacuum disc phenomena were pre-

existing prior” to the injury.  The January 22, 2009, report of Dr. Sprinkle concludes:

The next question is would a posterior fusion with instrumentation
be a reasonable and necessary treatment for the condition described
above.  You may consider that treatment for a compression fracture,
however that is rarely recommended.  To consider instrumentations 
and fusion you would not be able to justify, in my opinion, that treat-
ment based on compression fractures because I do not think they exist
here.  A fusion is sometimes considered on the basis of degenerative 
disc disease which could be a consideration as a last resort if all con-
servative options are pursued but again I think the degenerative 
changes described at T7-8 were present prior to this injury event. 
(RX #1, p. 23).

On April 20, 2009, the claimant was evaluated by Dr. James Rodney Field, a Cordova,

Tennessee neurosurgeon, at Mid-South Neurological Clinic, at the request of respondent.  The

April 24, 2009, report of the claimant’s April 20, 2009, evaluation, reflects, in pertinent part:

He has no neurological findings clinically.  He does have the pain
as described.  He has the T7-T8 compression fractures as a result
of the Schmorl’s nodes.  The word fracture is used usually in 
descriptive terms describing the rupture of the disc into the vertebral
body and this is called a fracture.  However, there were no fracture
lines seen on his CT scan in 2007 and there is no evidence that he 
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had a compression fracture.  As the disc ruptures into the vertebral 
body, it “fractures” the end plate.  This is frequently a spontaneous
natural event as the spine ages and is associated with discomfort in 
and about the spine.  In Mr. Vincent’s case, the bone density reveal-
ed osteopenia which made his bones more at risk because of lack of
calcium deposition to this sort of thing.  His weight and his job and
his general physical activity probably summated to cause the rupture
through the end plate into the bone.  These types of Schmorl’s notes
rupturing into the vertebral body are not common in people that have
normal bone density.  Mr. Vincent does not.

There is no threat to the spinal canal.  There is no dislocation, sub-
luxation or movement of the bones of the spine.  His only symptom
is pain.  Pain up and down the spine cannot be relieved by operating
upon the spine.  I would not recommend any surgery, fusion, 
decompression, bond grafting, plates or screws, etc. in this patient.

At this point I think Mr. Vincent can find him a job that he can do
and will be happy with if such is available.

I do not agree that this injury and the development of his symptoms
as he described herein have disabled him for life.  At this point he
has pain and suffering and aggravation of a pre-existing, on-going

 spinal condition that probably will develop in other place such as his
lumbar spine.  His twisting, lifting, and bending did not cause the 
pain that will disable him from working for life.  I would account 
this as pain and suffering and aggravation of a pre-existing condition
and would recommend to him that he settle his case and go back to 
work. (RX #1, p. 26-27).

In a response to a May 1, 2009, inquiry from the attorney of respondent, Dr. Field relayed that the

claimant had reached maximum medical improvement in connection with the May 31, 2007,

injury, and that the same did not result in any partial permanent impairment. (RX #1, p. 28-29).

On December 7, 2009,a Change of Physician Order was entered by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission, pursuant to Ark.

Code Ann. §11-9-514 (a)(3)(A)(ii)(Repl. 2002), designating Dr. Kenneth Tonymon as the

claimant’s treating physician in connection with the May 31, 2007, compensable injury. (RX #2,
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p. 15-16).

On February 16, 2010, the claimant was seen by Dr. Kenneth Tonymon, a Jonesboro

neurosurgeon, in accordance with the Change of Physician Order.  After reciting a history of the

claimant’s May 31, 2007, injury, the results of prior diagnostic studies, and physical examination, 

the February 16, 2010, report of Dr. Tonymon concludes:

Assessment
1. T8 superior endplate fracture which by history resulted 

from an on the job injury.
2. Persistent thoracic interscapular spine pain
3. Osteopenia from bone density study on 8-8-07; T score (-1.5)
4. Type II Diabetes Mellitus.
Plan
1. Thoracic CT T1-T12 @SHJ: axial slices parallel to disc space

@T7-8; coronal & sagittal reformatted images
2. Thoracic MRI @ SHJ “T8 superior endplate fracture”
3. RTC/PRG after above done to review CT & MRI. (CX #1, p. 45).

The claimant was seen in follow-up by Dr. Tonymon on June 22, 2010, at which time surgery 

was scheduled. (CX #1, p. 48-50).  Dr. Tonymon also issued an release from work on behalf to 

the claimant during the June 22, 2010, visit:

This is to verify that ANDREW VINCENT was seen in my office
on June 22, 2010.

He is currently being scheduled for T7 andT8 kyphoplasties @ The
Surgical Hospital of Jonesboro.  Mr. Vincent is to remain off work
until seen back in my office for his post-operative appointment.  This
appointment will be made when his surgery has been scheduled.
(CX #1, p. 51).

The record reflects the presence of a July 27, 2010, correspondence from Dr. Field

regarding the claimant, pursuant to an injury for respondent’s attorney.  The July 27, 2010,

correspondence reflects, in pertinent part:

In answer to your questions regarding Mr. Andrew Vincent in 
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your letter of 7-15-10, “provide your opinion as to whether or
not this treatment is reasonable and necessary in relation to 
Claimant’s work-related injury,” (kypohplasty).

Kyphoplasties work better when they are done in the acute phase.
It has been a little over three years since this patient injured his
back and the odds of the kyphoplasty helping are much reduced
and probably not worth doing.

You also requested “please provide your opinion as to whether or 
not claimant should be restricted from working.”  I do not think so.
In the letter that I sent you on April 24, 2009, indicated I felt 
that he could work. (RX #1, p. 30).

In a December 3, 2010, the claimant’s attorney solicited the opinion of Dr. Tonymon

regarding a nexus between his June 22, 2010, findings and the May 31, 2007, injury of the

claimant, as well as his opinion as to whether the treatment procedure he recommended was

reasonable and necessary in the treatment of the June 22, 2010 diagnosed complaints.  Finally, Dr.

Tonymon opined that the claimant was unable to pursue gainful employment as a result of the

injuries described in the June 22, 2010,office note. (CX #1, p. 52-53).  Dr. Tonymon clarified his

response regarding gainful employment by the claimant in January 11, 2011, handwritten notation

on a letter from claimant’s attorney. (CX #1, p. 54). 

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The existence of the employment relationship at all times pertinent, to include 

May 31, 2007, when the claimant sustained a compensable injury to his back, during which time
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he earned wages sufficient to entitle him to weekly compensation benefits at the rate of

$307.00/$230.00, for temporary total/permanent partial disability.

3. The claimant was temporarily totally disabled for the period beginning June 1, 

2007, through May 12, 2009, and continuing thereafter through the end of his healing period, a

date to be determined.

4. On December 7, 2009, a Change of Physician Order was entered by the Medical 

Cost Containment Department of the Arkansas Workers’ Compensation Commission, pursuant to

Ark. Code Ann. §11-9-514 (a) (3) (A) (ii) (Repl. 2002), designating Dr. Kenneth Tonymon as the

claimant’s treatment physician in connection with the May 31, 2007, compensable back injury.

5. The medical procedure recommended by Dr. Kenneth Tonymon in the treatment 

of the claimant’s May 31, 2007, compensable injury is reasonably necessary in connection with

the treatment of the compensable injury.

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the compensable injury of May 31, 2007.

7. The respondent has controverted the claimant’s entitlement to all workers’ 

compensation benefits, both medical and indemnity, subsequent to May 12, 2009.

CONCLUSIONS

The compensability of the claimant’s May 31, 2007, back injury is not disputed.  The 

claimant contends that he has remained within his healing period as a result of the May 31, 2007,

compensable injury since its occurrence and remains entitled to corresponding temporary total

disability benefits.  Further, the claimant contends that medical treatment recommended by his

treating physician is reasonably necessary in connection with the treatment of his injury, and that
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respondent is liable for the payment of same.  The claimant seeks the afore corresponding

workers’ compensation benefits as well as controverted attorney fees.

Respondent maintains that the claimant has been provided all reasonable and necessary

medical treatment to date, and that further medical treatment is not necessary to treat the

claimant’s condition.  Further, respondent maintains that the claimant reached maximum medical

improvement no later than April 24, 2009, and is not entitled to further temporary total disability

benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

Medical Treatment

Ark. Code Ann. §11-9-508(a) (Repl. 2002), mandated that the employer provide for an

injured employee such medical treatment as may be reasonably necessary in connection with the

injury received by the employee.  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark. App. 201, 983

S.W.2d 543 (1999).  The injured employee must prove that medical services are reasonably

necessary by a preponderance of the evidence.  The afore medical services may include that

necessary to accurately diagnose the nature and extent of the compensable injury, to reduce or

alleviate symptoms resulting from the compensable injury, to maintain the level of haling achieved

or to prevent further deterioration of the damage produced by the compensable injury. Ark. Code

Ann. §11-9-705(a)(3) (Repl. 2002);  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d

593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).
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In the instant claim, the compensability of the claimant’s May 31, 2007, work-related back

injury is not disputed.  The evidence discloses that the claimant provided a history of the

mechanism/and mechanics of the May 31, 2007, work-related injury and that his treating

physicians have concurred that the resulting injuries are consistent with the same.  The claimant

was never physically examined by Dr. Brent Sprinkle, DO, who performed a review of records. 

The claimant was examined by Dr. James Rodney Field, a Cordova, Tennessee neurosurgeon on

one occasion.  The records of Dr. Field recite objective findings, to include atrophy of the

interossecr muscles, as well as diagnoses of the T7-T8 compression fractures, which he attributes

to Schmorl’s nodes.  In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are compensable. 

Heritage Baptist Temple v. Robison, 62 Ark. App. 460, 120 S.W.3d 150 (2003).

Dr. Kee B. Park, a Cape Girardeau, Missouri neurosurgeon, served as the claimant’s

treating physician in connection with the May 31, 2007, compensable injury through November 5,

2008.  On October 10, 2007, Dr. Park removed the claimant from any type of work. During a

November 28, 2007, visit Dr. Park recommended a T7-8 posterior fusion with instrumentation in

the treatment of the claimant’s compensable injury. Respondent refused to authorized the

procedure.  Eventually Dr. Park took sabbatical in Ethiopia and was no longer available to

provide treatment in connection with the claimant’s injury.

While the claimant was seen by Dr. Field on one occasion, there is no evidence in the

record to reflect that medical treatment was provided during the singular April 20, 2009, visit. 

Indeed, Dr. Field opined that the claimant had reached maximum medical improvement at the time

of the visit and that he had no residual impairment.   
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  Pursuant to a December 7, 2009, Change of Physician Order, the claimant came under

the care of Dr. Kenneth Tonymon, a Jonesboro neurosurgeon.  The claimant was initially seen by

Dr. Tonymon on February 16, 2010.  Following an examination and additional diagnostic studies,

Dr. Tonymon recommended that the claimant undergo T7 and T8 kyphoplastic at the Surgical

Hospital of Jonesboro and that the claimant remain off work until seen in follow-up for his post-

operative appointment.  Responsive to subsequent inquiries, Dr. Tonymon opined that the

claimant’s injuries, for which he recommended the afore procedure, were consistent with having

been caused by the May 31, 2007, work-related accident as described by the claimant.  Dr.

Tonymon also opined within a reasonable degree of medical probability that the kyphoplastics he

has recommended are reasonable and necessary for the treatment of the T-8 central superior

endplate fracture and the T-7 superior endplate fracture.  

The claimant has been seen by Dr. Tonymon on at least two (2) separate occasions.  The 

claimant has remained symptomatic since the occurrence of the May 31, 2007, compensable

injury.  In addition to reviewing the claimant’s prior pertinent medical records, while under the

care of               Dr. Tonymon the claimant has been examined by same and undergone additional

diagnostic studies.  The evidence preponderates that the medical procedure recommended by Dr.

Tonymon in the treatment of the claimant’s compensable injury is reasonably necessary in

connection with the treatment of same, as well as related to the compensable injury.  Respondent

has controverted the claimant’s treatment under the care of Dr. Tonymon.

Temporary Total Disability Benefits

Temporary total disability for unscheduled injuries is that period within the healing 

period in which the claimant suffers a total incapacity to earn wages.  Arkansas State Highway &
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Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   The claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 875 S.W.2d 51 (1990).  

In the present claim, the claimant’s treating physician, Dr. Park, removed the claimant

from all work activities as of October 10, 2007, pending a surgical procedural in the treatment of

the compensable injury.  As of November 5, 2008, it was still the opinion of Dr. Park that the

claimant has restrictions in place as a result of the compensable May 31, 2007, injury to prevent

from engaging in gainful employment.   Although Dr. Field was of the opinion that as of the date

of his April 20, 2009, evaluation of the claimant that the claimant was at maximum medical

improvement, his reports acknowledged the presence of objective findings of the injury, which he

attributes to a aggravation of the claimant’s pre-existing condition.  Indeed, in his April 24, 2009,

report Dr. Field recites of the claimant: 

His weight and his job and his general physical activity 
probably summated to cause the rupture through the end 
plate into the bone.  Thess types of Schmorl’s node 
rupturing into the vertebral body are not common in 
people that have normal bone density.  Mr. Vincent does 
not. (RX #1, p. 26).

The employer takes the employee as he finds him and employment circumstance that aggravate

pre-existing conditions are compensable.  Heritage Baptist Temple v. Robison, supra.  

The credible evidence in the record reflects that the claimant has remained symptomatic

and severely restricted in his physical activity level as a result of the May 31, 2007, compensable

injury.  The claimant has not been gainfully employed since sustaining the May 31, 2007,

compensable injury.  Further, the evidence preponderates, as ruled above, that further medical

treatment is being offered for the healing and alleviation of the compensable injury.  Pursuant to a
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Change of Physician Order, the claimant’s authorized treating physician has been Dr. Tonymon

since the entry of the Order on December 7, 2009.  Dr. Tonymon has recommended a specific  of

treatment, and has opined that the claimant is unable to engage in gainful employment as a result

of the May 31, 2007, compensable injury. 

The claimant did not undergo an course of treatment for his compensable injury between

the November 28, 2007, final visit to Dr. Park and the February 16, 2010, initial visit to Dr.

Tonymon.  While Dr. Field released the claimant as being at maximum medical improvement as of

the date of his evaluation of same on April 20, 2009, he did not provide any treatment,

acknowledged that the claimant was symptomatic, however attribute the same as not being a part

of the compensable injury, but rather the pre-existing condition.  It is noteworthy that there is no

evidence in the record of the claimant complaining of or seeking treatment for complaints

associated with his upper back in close proximity to May 31, 2007, work-related injury.  The

evidence preponderates that the  medical opinions of Dr. Park and Dr. Tonymon are more

credible than that of Dr. Field.  Further, there is no credible showing in the record of the claimant

having engaged in gainful employment subsequent to the May 31, 2007, compensable injury.  The

evidence in the record preponderates that the claimant has remained within his healing period

since the May 31, 2007, compensable injury, and totally incapacitated from engaging in gainful

employment.  Respondent has controverted the claimant’s entitlement to temporary total disability

benefits subsequent to May 12, 2009.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability 

benefits at the weekly compensation benefit rate of $307.00, for the period commencing June 1,
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2007, and continuing through the end of the claimant’s healing period, a date to be determined, as

a result of the compensable injury of May 31, 2007.  Said sums accrued shall be paid in lump

without discount.  Respondent may claim credit for sums heretofore paid toward the afore

obligation.

The respondent is further ordered and directed to pay all reasonably necessary and related

medical, hospital, nursing and other apparatus expenses, to included the medical procedure as

recommended Dr. Kenneth Tonymon, the claimant’s authorized treating physician, in connection

with the treatment of the compensable injury.   

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein award, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
ANDREW L. BLOOD
Administrative Law Judge 

  


