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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F703151

SUSAN J. VERMEULEN, 
EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF HEALTH, 
EMPLOYER RESPONDENT

PUBLIC EMPLOYEES CLAIMS DIVISION,                            
INSURANCE CARRIER/TPA                             RESPONDENT

                OPINION FILED APRIL 27, 2011                 
          
A hearing was held before Administrative Law Judge Chandra
Hicks, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Gary Davis, Attorney at
Law, Little Rock, Arkansas.  

The respondents were represented by Mr. Terry Lucy, Attorney
at Law, Little Rock, Arkansas.

                    STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on January 

31, 2011, in Little Rock, Arkansas.  A Prehearing telephone

conference was conducted in this case on December 6, 2010. 

A Prehearing Order was entered in this claim on that same

date.  This Prehearing Order set forth the stipulations

offered by the parties, the issues to be litigated, and

their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing, as the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed

at all relevant times, including March 14, 2007.

3.  The claimant’s average weekly wage at the time of

her alleged injury $189.43, an amount which entitles her to

compensation rates of $126.00.

     4.  This claim has been controverted in its entirety.

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.   Compensability of claimant’s alleged back, 

thoracic, and neck injuries.  

     2.   Medical treatment.

3.  Temporary total disability benefits from March 15,

2007, until a date yet to be determined.

4.  Attorney’s fees.

The claimant’s and respondents’ contentions are set out

in their response to the Prehearing Questionnaires, these are

hereby incorporated herein by reference.  The respondents

further contend that the claimant’s healing period ended July

3, 2008 or no later than December 26, 2008. 

     The documentary evidence submitted in this case consists

of the hearing transcript of January 31, 2011, and the

documents contained therein.  The respondents filed a Post-

trial Letter Brief, which has been blue-back and marked as
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Commission’s Exhibit No. 1.  It is incorporated into the

hearing transcript by reference.      

The following witnesses testified at the hearing: Frank

Vermeulen, the claimant, and Muriel Hicks.

                         DISCUSSION

        The claimant’s husband, Frank Vermeulen, testified 

during the hearing.  He is a tool and die maker.  The couple

has been married for 35 years.  Mr. Vermeulen essentially

testified that he saw the claimant right after the March 14th

incident.  At that time, to him, she was in a lot of pain, and

could hardly stand up or sit down.  

     He testified:

Q. Did you see her when she arrived home on the 14th of
March?

A. Yes.

Q. Okay.  And what did you see about her at that time?

A. I saw that she was kind of bent over and walking
real slow and crying and -- her low and middle back and
neck were hurting and she took some Tylenol and the
following day or two or maybe that day, I don't remember,
she went to the doctor.

Q. Okay.  Did she tell you what had happened to her?

A. Yes.

Q. What did she say?

A. She said that she was moving a patient from -- a
nurse was in the room and he had a patient move from the
bed to a portable commode or vice versa, and when she was
turning, she felt this pop in her neck and immediately
was in pain.
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     Mr. Vermeulen testified that the claimant had performed

this sort of work for the Health Department maybe some 10

years.  He denied that the claimant had problems with her

lower back in the past, except occasionally where she had to

take Tylenol and get a good night’s sleep, and she would be

fine and back at work.  

     According to Mr. Vermeulen, the claimant is unable to do

the things she used to do, such as walking, hiking, and

canoeing.  He testified that the claimant has not worked since

the incident, except within the last five or six months when

she tried to work, and it lasted only two weeks at a cleaners.

     He agreed that he is familiar with the claimant’s general

course of treatment with Dr. Abiseid, physical therapy

treatment and some injections, as well has the testings.

According to Mr. Vermeulen, the claimant underwent low back

surgery on March 31, 2008, which was performed by Dr. Kravetz.

   Mr. Vermeulen agreed that Dr. Krishnan performed a

rhizotomy, wherein they burned some nerve endings near the

areas that the claimant was experiencing pain.  According to

Mr. Vermeulen, this did not seem to help.  

     He explained:

Q. Did she describe this pain to you that she was
having?  Was it sharp, dull, achy?  Did she give you some
description of it or did she just say, I'm in pain, and
you could tell?
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A. Well, both, really.  I mean, she would be in sharp
pain at times to the point that she couldn't even think
straight and she would be mad and screaming and, other
times, it was a dull, aching pain.  But most of the time,
it was a sharp pain that she could tell exactly what was
going on.

Q. During the period of time that she was seeing
physicians, do you think she could have worked?

A. No way.

     He essentially testified that since the surgery, 

the claimant has not been back to the doctor because there is

nothing else that can be done.  According to Mr. Vermeulen,

since her incident, the claimant has been unable to work their

large garden area or do any walking except up the road and

back, just 200 to 300 feet.

     The claimant gave testimony during the hearing.  At the

time of the hearing, she was 53 years old.  She completed high

school early.  According to the claimant, she worked as a

contract CNA for the Arkansas Department of Health. Her job

duties required her to go into the homes of people and help

them with personal care. 

   She gave the following explanation of her March 14th

incident:

A. And sometimes in the nursing home building because,
actually, that's where I was when I got hurt.  I was in
the nursing home building itself.  I wasn't actually in
a house.

Q. Is the nursing home building located in Clinton?

A. Yes.
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Q. Okay.  Now, what happened on March the 14th of 2007?

A. I was helping a woman, and I don't think I'm
supposed to say who because of HIPAA, but, anyway, I was
helping a patient, it was a woman, and she had been in a
recliner and I had to help her onto the commode, the
bedside commode where I was bathing her because sometimes
we took people to the shower area, but this particular
day, I didn't.  She stayed in her patient room and there
was a nurse there with me and I was just helping because,
well, you know, these elderly people couldn't just stand
up on their own and they had to be, you know, touched and
moved and we had to dress them and do a lot of things
like that.  

Q. Okay.  So what happened when you were trying to move
her?

A. I twisted and turned my body in such a way that it
was painful like.  I mean, I'd about have to get up and
show you, but I just turned --

Q. Well, don't do that because we don't want you to get
hurt again.

A. Yeah, I don't want to do it again.  But, well, part
of it was the weight of the woman.  If I stood here by
myself now, it wouldn't bother me because, you know,
these people are heavy.

Q. Do you know how much this particular lady would have
weighed?  Can you give us anything close?

A. I'd have to estimate, but --

Q. Yeah, that's fine.

A. Oh, maybe 140.  I'm not sure.  I'm not sure.

    The claimant testified that she went to the office and

reported the incident to Laura Kaye and LaDonna Gilner, one of

the nurses.  According to the claimant, they gave her some

paperwork to fill out regarding her injury, which she did do.

     She sought treatment from Dr. Abiseid.  He started her on
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physical therapy.  After this, she underwent an MRI and

started seeing Dr. Schlesinger for some injections. The

claimant testified that she was referred by Dr. Schlesinger to

Dr. Chi, a rheumatologist.  She agreed that she next had a

myelogram and was seen by Dr. Phillip Kravetz.  

     The claimant agreed that then she saw Dr. Krishnan and he

gave her some different types of injections.  She admitted

that she underwent a diskogram in February of 2008, and on

March 31, 2008, she had surgery on her lower back.  After

this, the claimant underwent another MRI and went back to see

Dr. Krishnan and got some injections.

     Specifically, she testified:

Q. And he also as -- you were present in the courtroom
when I was talking with Frank a few moments ago about a
rhizotomy where your nerve endings are burned.  Do you
remember having that procedure?

A. Yes.  That was some of the -- I don't know why he
had music when he was doing all those things, but it was
always really cold in that room, very cold, and, you
know, naturally, I was on a Gurney or whatever sort of
thing, and, you know, yeah, I'm glad you know the name of
that thing, but some of these medical terms, I'm not real
familiar, but I guess that's what he did.

Q. Now, it looks like after you had your -- after the
rhizotomy, that you didn't really have -- well, we don't
have any record of any more medical treatment after that.

A. Well, I was at home and I was very weak.  Frank had
to help me with everything.  He had to do all the cooking
and I was mostly just laying in bed most of the time.  I
was able to get up and like go to the bathroom and that's
about it and go eat dinner and I'd just get -- I was on
medicine and --
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Q. What kind of medicine?  Do you know what kind of
medicine you were on?

A. I think hydrocodone, but I can't really remember
exactly.  It's been quite a while ago.  But whatever pain
medication they had me taking, I would just not want to
do anything because, I mean, Frank would try to have me,
you know, not do that, but I'd just tell him I was so
tired, I had to go back to bed and, well, he didn't like
that, but I did that for a long time.  I was just totally
-- I don't know what you want to say.  I just didn't feel
well at all. 

Q. Do you think you could have worked during that time?

A. No.  I could hardly do anything.  I didn't even get
in regular clothes like I was wearing now.  I stayed in
a night gown most of the time unless I had to go to the
doctor. 

Q. And why is that?  Not only because of the way the
medicine was making you feel, were you -- I mean, were
you in pain?

A. I was really sad and, well, finally, later on, Dr.
Krishnan -- we'd go back to the doctor sometimes and he'd
ask me what I was doing, and I'd tell him, and he said,
well, you shouldn't be acting like that, and they finally
gave me medicine for the depression because I don't know
how long I would have doing that, otherwise.  So, you
know –

     The claimant agreed that she had some problems with her

back before the March of 2007 incident.  However, she stated

that it was nothing drastic.  

      She admitted that Muriel Hicks took a statement from her

on March 29, 2007.  The claimant agreed that her MRI of May

25, 2007, was approved by workers’ comp.  She agreed that at

some point in time, she became aware that workers’ comp was no

longer paying.  
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     The claimant testified:

Q. Okay.  All right.  Susan, the problems that you were
having that necessitated this medical treatment, okay,
the problems that you were having, what sort of symptoms
were associated with those problems?

A. Pain.

Q. Where was the pain located?

A. Well, several areas.  I had to -- I remember telling
them sometimes it was in the low back and then higher up,
and like the doctors would tell me certain parts of your
thoracic and, I mean, different parts of the spine, but
all up and down the whole thing.  

Q. Okay.

A. And even into the neck.

Q. All right.  Now, did you have pain consistently over
that entire spinal area that you're making reference to
all at the same time or would it vary?

A. It varied, but I even have it some now.

Q. Okay.  And the pain that you have had, was it sharp,
dull, aching?  What would you say about it?

A. Well, it was sometimes dull, but sometimes it got
rather severe.

Q. Okay.

A. I mean, I've tried hot water and ice and, oh, so
many different things to relieve it, besides the things
they did, just lots of stuff.

Q. Okay.

A. Swimming and all sorts of things.  
      
     She agreed that Dr. Krishnan was the last doctor that 

she saw for her back.  According to the claimant, she has not

been to the doctor in a while because she just got tired of
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going and became frustrated.  However, the claimant did admit

that she has gotten a little better.

     On cross examination, the claimant denied having 

made any prior claims for workers’ comp benefits with any

other employer.  She agreed that she had surgery on her lower

back, on March 31, 2008, which was performed by Dr. Kravetz.

     She admitted to first seeing Dr. Schlesinger on June 25,

2007, a few months after her injury.  However, the claimant

testified:

Q. (By respondents’ attorney)  So the history you gave
him, it says, "A 50-year-old female presents with chief
complaint of back pain, pain is about a seven on a scale
of one to ten."  It says, "It is mainly in the lower back
but also in the mid back, it gets into her left leg."
Sound right so far?

A. Right.

Q. Okay.  And then a couple of lines down, Dr.
Schlesinger notes that your pain apparently was worse
with walking and standing.  Does that sound about right?
I'm sorry.  You're going to have to give me a yes or a
no.

A. Oh, yes.  I'm sorry.

Q. Thanks.

A. Well, yes, I'm just not used to talking like this.
I apologize.  

Q. I understand.  You know, I also noted you mentioned
some depression problems you had after your surgery.

A. Right.

Q. When you saw Dr. Schlesinger on this first visit
back in <07, he also notes that you had a history of
depression.  Were you having trouble with depression
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before your injury?

A. Yes.

Q. Okay.  All right.

A. I have a family history of that.

     The claimant testified that she may have seen Dr. Abiseid

before(in December of 2006) her injury for pain in her low

back.  Upon further questioning the claimant admitted that she

did recall seeing Dr. Abiseid for back pain that was going

down her left leg and into her foot.  However, she did not

recall him having taken her off work for a couple of days, but

admitted it may have happened.     

She testified:

A.   This is a long time ago. 

Q. I know it is.  I know.  And that's a challenge.  It
also looks like you told him that you were having back
pain with walking at that time, in December of 2006.
Would you have been having trouble walking because of
your back at that point?

A. I don't remember.  That's a long time ago.

Q. Okay.  Fair enough.  Same thing with bending.  What
about -- do you remember having back pain with bending in
December of 2006 when you saw Dr. Abiseid?

A. The job I had, I did a lot of physical work, so it
could have happened.

Q. Could have happened, okay. 

A. We had to help elderly people who were heavy.

Q. Okay.  Well, and that's why I asked a few moments
ago if you'd ever had a work comp claim before.  I just
wanted to make sure --
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A. No, no, I didn't.

Q. -- I understand.  Okay.

A. I didn't have a claim.

Q. All right.  And, also, again, back from this note on
December 14th of 2006 from Dr. Abiseid, it looks like you
were unable to lift heavy objects at that time.  Do you
remember having trouble lifting back then?

A. What are you talking about?

Q. I'm talking about when you saw Dr. Abiseid in
December of 2006, and this would have been three months
before the injury that we're here about today.  Okay?

A. Well, I don't know.  I mean, if there's paperwork
about it, it must have happened, but I can't remember.

Q. Okay.  Would you like to see it?

A. I believe you.

Q. Okay.

A. I don't think you're making up things.

Q. Okay.

A. You wouldn't do that.

Q. No, I wouldn't.  I assure you.  Okay.  

A. Well, I mean, surely lawyers don't, you know, make
up things.  I believe you.

     The claimant next testified that she may have seen Dr.

Abiseid a few months before her injury, but does not remember.

She admitted to seeing Dr. Schlesinger a few times, including

in August of 2007.  Upon being shown wherein Dr. Schlesinger

reported her having stated, “She does feel like her problems

all started with the work incident in March of 2007.  She felt
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like she did not have these problems before this accident,”

the claimant’s response was, “I can’t remember what happened.

I’m sorry.”           

     The claimant admitted to having given a recorded  

statement to Ms. (Muriel) Hicks.  However, she testified that

she vaguely remembered giving the statement.    

     Regarding her statement, the claimant testified that she

told Ms. Hicks, her pain from her injury was in the area of

her bra strap.  

     The claimant further explained:

Q. All right.  And do you remember telling your --
about your left leg and your foot pain and that it wasn't
new?

A. I really don't know what I said at this time.  I
don't know.

Q. All right.  So you probably wouldn't remember
telling her that you've had lumbar, low back pain, for
three or four years?

A. I mean, I don't know what I said anymore.  Goodness.

Q. Okay.

A. It's been a long time ago.  I'm sorry if I can't
remember.

Q. No, it's all right.  I'm just asking.  That's why
we're here.  

A. I'm still uncomfortable now so I don't know what I
told them.   

Q. Before the injury in March of <07 -- let me ask it
this way, before the injury in March of <07, had you
thought about seeing a specialist for your back?
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A. I believe I just saw my family doctor, but I wanted
to keep working and all this -- I'm really sorry all this
came about, but it did.

Q. Okay.  Well, of course, I'm talking about before the
injury in March of <07, up to that point, had you thought
about seeing a specialist for your back?

A. No.

Q. Okay.  And in all fairness, Ms. Vermeulen, if your
statement says otherwise, do you not recall saying that?

A. I don't know what my statement stated.  No, I don't
recall that.

    Upon being questioned by the Commission, the claimant

testified: 

Q. And you say your symptoms in December -- on December
14th, I believe of 2006, were the same as they were at
the time of your March 14th injury.  That's what I've
heard here today.  You had back pain, left leg --

A. I had lower back pain, I think it was, but -- are
you saying when I went to the doctor?  

Q. Well, after the injury, when you went to the doctor
in December -- on December 14th, 2006, and then after
your injury on March 14th, 2006, how were your symptoms
different?  What I've heard Mr. Lucy point out, your
symptoms are identical to those that you've complained of
prior to the March 14th, 2007 injury.  

A. I really don't know.  Now, you're getting me
confused.

Q. Okay.  I didn't mean to confuse you. 

     On redirect examination, the claimant admitted that she

had a thoracic MRI scan before her injection by Dr.

Schlesinger, which was done in August of 2007.  She

essentially agreed that her MRI scan was performed June 27,
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2007.  The claimant also agreed that doctors were treating her

not only for her low back, but also for her mid and upper

back.  According to the claimant, when she went to see Drs.

Schlesinger and Krishnan, they were treated both her lower,

mid and upper back. 

     Specifically, she testified:

Q. Okay.  But the injection therapies that you received
were not only in your low back but also in your mid back
and your neck.

A. Right.

     On recross examination, the claimant basically agreed 

that the MRI of her thoracic, which was done on June 27, 2007,

was normal.  She also agreed that the second MRI results of

the thoracic spine were “Unremarkable MRI of the thoracic.” 

     Ms. Muriel Hicks gave testimony on behalf of the 

respondents.  Ms. Hicks is a claims determination manager for

Public Employee Claims.  She has adjusted claims for them some

22 years.  Ms. Hicks agreed that she was assigned to the

claimant’s claim back in 2007 and has handled it since this

time. 

     Ms. Hicks testified:

Q. Okay.  Now, we're here today about Ms. Vermeulen's
claim for compensable injury to her neck and back on
March the 14th of 2007, meaning the thoracic and lumbar
and cervical spines, I guess all three.  You took a
recorded statement you said.

A. Yes, sir.
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Q. During that statement, did Ms. Vermeulen ever
mention anything about her neck?

A. No, sir.

     Ms. Hicks testified that she did not learn about any kind

of cervical component to this claim until it came up for

litigation.  

    Regarding the claimant’s recorded statement concerning

prior back problems.  Ms. Hicks explained:

Q. Okay.  All right.  Okay.  Based on the recorded
statement you took, just describe to me the history, if
you will, that Ms. Vermeulen gave you with regard to her
back pain.

A. Can I refer to my statement?

Q. Absolutely.

A. I was talking or asking her questions about her
appointment that she had with Dr. Abiseid, and --

Q. Now, let me interrupt you there.  Would this be the
appointment with Dr. Abiseid after the injury?

A. After the injury, yes.

Q. Okay.  All right.

A. We're talking about that one, and that she had
talked to the nurse apparently, initially or quite a bit,
and she went on to tell me -- because she was just kind
of talking, I wasn't asking a lot of questions during
that period of time, and she said that her feet were
hurting her, her hip was hurting, said my left leg, and
my foot hurts, and then she said but that's been going on
before, not necessarily a new thing, and kind of expanded
about that, that she had a lot of pain and that she felt
really miserable at times, used some kind of back cream,
and I took that to be a previous thing, so that's where
I first got any kind of indication there might have been
some complaints prior to our incident.
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Q. Okay.  All right.  So the -- and I'm sorry.  I may
have missed or misunderstood, but the leg pain and foot
pain were not a new thing you said?

A. No, sir.

Q. Tell me what you said.

A. I said they were not a new thing.

Q. Oh, they were not a new thing?

A. Not a new thing, no.  They were not new, that she
had had them before.

Q. What about the back pain itself, the low back pain
specifically?

A. I got the indication that it wasn't new, that she,
in fact, later in the statement, she indicated she'd had
it for several years, the low back pain.

Q. Do you remember how many?

A. Three to four is what she said.

Q. Okay.

A. I asked her how long have you had the old lumbar
pain and how long has it been going on and she said
probably three to four years.

Q. Okay.  And where was the pain that she described in
relation to the injury itself?

A. The actual initial pain was her bra where the bra
strap would have been so it'd been the thoracic, and then
she just indicated this other pain was present, but the
injury she indicated was the thoracic area.

Q. Okay.  Did Ms. Vermeulen offer any history for the
previous low back or left leg pain?  I mean, was there
any particular injury she pointed to?

A. No, sir.

Q. Okay.  Did she give you any explanation at all?
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A. Indicating that she had done this kind of work for
years and years and years, both for the Health Department
and for other employers, and had also did some other kind
of work off and on, but nothing really specific.

     She admitted to having denied the claim on May 1, 2007.

According to Ms. Hicks, the procedure is that on a denied

claim, they pay the medical treatment up through the date of

denial.  Therefore, they paid for Dr. Abiseid’s treatment  and

the Housley Physical Therapy.  

    On cross examination, Ms. Hicks admitted that at some

point and time she became aware of a couple of things, one of

those being that one of the complaints was a mid back,

thoracic spine complaint.  She agreed that she obtained

medical records and saw that the claimant was treating with

Dr. Abiseid and receiving physical therapy treatment.  Ms.

Hicks essentially testified that she paid for this treatment

through the date of denial, which was May 1st.      

     A review of the medical evidence of record demonstrates

that on December 14, 2006, the claimant sought treatment from

Dr. Jose Abiseid.  At that time, the claimant was having back

pain down to her left leg and foot.  She reported foot pain

with walking, back pain with bending and that she was unable

to lift heavy objects.  Dr. Abiseid’s assessment was “low back

pain sciatica.”  He took the claimant off work until Monday

and prescribed medications.  

     An MRI of the lumbar spine without contrast was 
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performed on May 25, 2007, with the following impression:

     1.  No disc protrusion or extrusion, canal or foraminal
     stenosis.

     2.  L1-2, L2-3,L4-5 and L5-S1 disc bulges.  

     The claimant underwent consultation with Dr. Abiseid on

June 25, 2007 for his consultative neurosurgical opinion for

workup, management and treatment plan.  He reported, in

pertinent part:

Chief Complaint: Back pain.

History of the Present Illness:
This 50-year-old female presents with a chief
complaint of back pain.  The pain is about a 7 on a
scale of 1-10.  It is mainly in the lower back, but
also in the mid back.  It gets into her left leg.
The patient comes now for a neurosurgical
consultation.  The patient says the pain is getting
worse.  It is worse with walking and standing.  She
has a history of depression.

                            *****

MEDICAL DECISION MAKING:

Interpretation of Data: MRI of the lumbar spine shows
disc protrusions at L1-2, L3-4, L4-5 and L5-S1 without
evidence of surgically significant lesion.

Impression/Plan/Discussion: I certainly do not feel that
there is anything to do surgically at all to her.  We
will go ahead and get an MRI of the thoracic spine for
completeness’ sake.  In the meantime, to help her
conservatively with her lumbar symptoms, we will start a
series of lumbar epidural injections.

The risks and benefits of epidural steroid injection were
discussed at length.  This includes the risk of
infection, bleeding, nerve injury, CSF leak, increased
risk of postoperative infection and injury to adjacent
structures.  This also includes the risk of allergic
reaction.  The patient understands all of this and
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desires to proceed. We will instruct the patient to
discontinue any contraindicated medication prior to the
epidural steroid injection.

We will also treat her with post-injection therapy
protocol including a TENS unit for her chronic pain.  I
will update you after the MRI of the thoracic spine is
done as well as the results of the epidural injections.

Thank you once again for allowing me to provide this
neurosurgery consultation for your patient.  If I can be
of further assistance to you in any way in the future,
please do not hesitate to let me know.         

    On June 27, 2007, the claimant underwent an MRI of the

thoracic spine without contrast, with the following

impression: “1.  Normal MRI of the thoracic spine with

incidentally noted cervical and lumbar spondylosis as

described.  2.  Please see above.”   In addition, findings of

this MRI, states in pertinent part, “Disc space heights are

normal.  There is no evidence of disc displacement, 

compressive herniation, protrusion or extrusion.”

     The claimant underwent epidural steroid injection at L5-

S1, with Dr. Scott Schlesinger on June 27, 2007.  The claimant

had a preoperative and postoperative diagnosis of “lumbar disc

displacement.”  Dr. Schlesinger performed subsequent epidural

steroid injections at L5-S1, on July 11 and July 25, 2007.  

     On August 2, 2007, Dr. Schlesinger wrote the 

following to Dr. Abiseid:

Ms. Vermeulen was back today in follow-up.
Unfortunately, we have not been able to help her with her
back pain or thoracic pain.  The thoracic MRI scan was
negative.
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She does feel like her problems all started with
the work accident in March of 2007.  She felt like
she did not have these problems before this
accident.

There is nothing further I can do from a
neurosurgical standpoint.  I did offer her thoracic
epidurals, but she did not feel like the lumbars
helped her enough to justify this.  She is using a
TENS unit.  

The only thing else I can do is get her an
appointment with a rheumatologist and I will make
her an appointment to see Dr. Jasen Chi for a
rheumatology evaluation.  I will keep you abreast
of her developments.

Thank you again for allowing me to participate in
the care of this patient, If I can be of further
assistance to you in any way in the future, please
do not hesitate to let me know.

    In addition, again on that same date, Dr. Schlesinger

wrote the following to Dr. Abiseid:

Ms. Vermeulen has decided she would like to go
ahead and proceed with the cervicothoracic junction
epidural injections for the upper thoracic pain.

We will plan on proceeding with this and I will
update you when this is done.

Thank you again for allowing me to participate in
the care of this patient.  If I can be of further
assistance to you in any way in the future, please
do not hesitate to let me know.

     On August 9, 2007, Dr. Schlesinger performed a cervical-

thoracic junction epidural steroid injection, at C7-T1. The

claimant preoperative and postoperative diagnosis was

“cervical displacement and thoracic pain.”

    The claimant underwent evaluation by Dr. Jasen Chi on
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October 4, 2007.  His impression was, “Degenerative arthritis

in her cervical and lumbar spine.”

     She returned for a follow-up visit with Dr. Chi on 

December 20, 2007.  He reported, in pertinent part:

HISTORY OF PRESENT ILLNESS: The patient comes in
followup.  She is a patient who we are following
for degenerative arthritis in her lumbar spine.
She has bulging disks at multiple levels and has
been seen by Dr. Schlesinger and deemed not a
surgical candidate and was referred to me.  We
placed her on Skelaxin and Lyrica, and she has not
tolerated these medications in the sense that they
are not being helpful at all. For the most part,
she seeks continued assistance with helping control
her lower back pain.  Furthermore, she wants
assistance with her disability.

IMPRESSION: Degenerative arthritis in her lumbar
spine with some signs of sciatica with lack of
response to Lyrica and Skelaxin.

PLAN:
1. We will send her for a CT myelogram of the
lumbar spine.
2. I will refer her to Dr. Kravetz for a higher
level of care.
3. She will return in three months for reassessment
and follow up.

     A CT scan of the lumbar spine, post myelogram was 

performed on December 26, 2007, with the following impression:

1. Degenerative disc disease at L5-S1.
2. There is fairly prominent disc bulge at L2-L3

which combines with posterior ligamentous
hypertrophy to cause borderline canal stenosis
but the compression of the thecal sac does not
appear to be significant and there is no
foraminal stenosis present.  

3. No other significant abnormality.
4. Incidentally noted is a minor posterior neural

arch defect at L5-S1.
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     Also on that same date, the claimant underwent a lumbar

myelogram, with an impression of:

No significant abnormalities are seen on the lumbar
myelogram.  There is probably mild annular disc
bulge at L4-5.  A post myelogram CT will be
performed and will be reported separately.

     On January 10, 2008, the claimant underwent consultation

with Dr. Phillip Kravetz, due to chronic thoracic back pain.

His assessment was “chronic back pain.”

     The claimant underwent initial evaluation with Dr. Sunder

Krishnan on January 30, 2008.  His assessment was “lumbosacral

spondylosis, lumbar disk displacement.”  Dr. Krishnan 

performed diagnostic facet medical branch injections on

February 4, 2008. At that time, his assessment was

“lumbosacral spondylosis.”                   

     A CT of the lumbar spine was performed on February 18,

2008 with the following impression:

1.  Multilevel degenerative disc disease, this most
severe at L5-S1 where there is concordant back pain
and contrast extending to the anterior and
posterior annulus.
2. Degenerative disc disease is noted extending
from L1-L2 to L5-S1, however, there is a normal
disc at L3-L4.  Please see discussion of each level
as described in the findings portion.

    On March 5, 2008, the claimant returned for follow-up

visit with Dr. Krishnan.  He stated in a clinic note, in

pertinent part, the following:

SUBJECTIVE: Ms. Vermeulen is seen back in clinical
followup.  She is accompanied for her visit as
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usual by her husband.  She had provocative lumbar
diskography from L1/2 down to L5/S1 performed about
two and a half weeks ago which showed evidence of
multilevel internal disk derangement.  However,
L5/S1 proved to be the truly symptomatic level
where she voiced 7/10 concordant low back pain.
She voices no new post-procedural complaints at
today’s visit in the form of increased pain, fever,
chills, rigors or new onset neurologic symptoms.
She has a visit scheduled with Dr. Kravetz next
week. I did go through the results of her diskogram
with her and her husband today including reviewing
some of the printed out CT images showing her the
problems at L5/S1 as well as at her adjacent
levels.  However, as outlined above her primary
pain generator based on the diskogram was the L5/S1
level.  She was wondering what Dr. Kravetz may
offer her.  I informed her that based on her
diskogram although I am not a surgeon he may offer
he may offer her an intrabody fusion at the L5/S1
level.  She is aware it is going to take several
months to actually recover from the surgery and I
informed her unfortunately the results of surgery
cannot be guaranteed.

                         *****

ASSESSMENT: Symptomatic internal disk derangement
L5/S1.

TREATMENT PLAN: At this point in time she is going
to followup with Dr. Kravetz for surgical options.
She has already had extensive conservative care and
has failed that. 

     Dr. Phillip Kravetz performed minimally invasive 

lumbar decompression and fusion procedure, on March 31, 2008.

The claimant had a preoperative and post operative diagnosis

of the following:

PREOPERATIVE DIAGNOSIS:
1. Chronic back pain.
2. Chronic leg radiculopathy.
3. Degenerative disk change L5-S1.
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POSTOPERATIVE DIAGNOSIS:
1. Decompressive lumbar laminectomy with

neurological decompression, L5-S1.
2. Transforaminal lumbar interbody fusion, L5-S1
3. Insertion of PEEK interbody spinal prosthetic,

L5-S1
4. Use of Trinity mesenchymal cell allograft for

interbody fusion, L5-S1.
5. Posterior nonsegmental instrumentation with

minimally invasive pedicle screws, L5-S1.
6. Posterior fusion, L5-S1.
7. Use of local allograft for posterior fusion,

L5-S1.
8. Interpretation of intraoperative fluoroscopy

for minimally invasive spine surgery.
9. Lumbar epidural steroid injection with

fluoroscopic assistance.
10. Interpretation of intraoperative fluroscopy

for assistance with lumbar epidural steroid
injection.

        
     Thereafter, the claimant continued to see Dr. Kravetz for

follow-up care of her minimally invasive lumbar decompression

and fusion procedure. On April 22, 2008, Dr. Kravetz

essentially stated that the claimant had not significantly

improved.  He went on to state that although the claimant had

been given clear instructions to being up and very active, she

had spent almost the last three weeks in bed.          

     The claimant underwent an MRI of the thoracic spine on 

October 8, 2008, with the following impression:

Unremarkable MRI of the thoracic spine.
Please not there is degenerative disc disease in
the cervical spine seen at C6-C7 on the sagittal
views.

     On October 8, 2008, the claimant also saw Dr. Krishnan in

clinical for follow-up.  His assessment was “Thoracic disk
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displacement.”  The claimant continued to treat with Dr.

Krishnan.  It appears she last treated with Dr, Krishnan on

December 26, 2008.        

                      ADJUDICATION 

A. Compensability

    The claimant contends that she sustained compensable

injuries to her low back, cervical spine and thoracic spine,

on March 14, 2007, while transferring a patient from a

recliner to a bedside commode.  

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-

9- 102(4)(D). The claimant must prove by a preponderance of

the evidence that she sustained a compensable injury. Ark.

Code Ann. § 11-9-102(4)(E)(i).

      When comparing the claimant’s testimony to the 

preponderance of the evidence, I find that the claimant was

not a credible witness.  

      Specifically, on direct examination, the claimant 
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testified that before the incident of March 14, 2007, she had

some problems with her back, but stated that it was nothing

drastic.  In addition, Mr. Vermeulen denied that the claimant

ever had prior problems with her back, except occasionally

wherein she had to take Tylenol and get a good night’s sleep

and she would be fine and back at work.  

     However, the medical evidence demonstrates that just

three months(December 2006) prior to her work-incident, the

claimant sought treatment from Dr. Abiseid due to “back pain

down to her left leg and foot.”  At that time, the claimant

complained of foot pain with walking, back pain with bending

and that she was unable to lift heavy objects.  As a result,

Dr. Abiseid took the claimant off work until Monday.       

    On cross examination, the claimant gave vague and

inconsistent testimony regarding her December 2006 visit with

Dr. Abiseid. At one point in her testimony, the claimant

testified that she did recall seeing Dr. Abiseid for back pain

that was going down her left leg and into her foot, but could

not recall having told him she had trouble walking and lifting

objects.  In addition, the claimant stated that she did not

recall him having taken her off work for a couple of days (see

full discussion above).  The claimant next testified that she

may have seen Dr. Abiseid a few months before her injury but

did not remember doing so.
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      Upon being shown her statement to Dr. Schlesinger 

during her August 2007 visit with him, wherein she stated her

problems started with the work incident of March 2007, the

claimant stated, “I can’t remember what happened.  I’m sorry.”

       In addition to this, Ms. Hicks’s testimony demonstrates

that the claimant indicated in her statement to her that she

had experienced problems with her low back for some three

years.  Upon being questioned about her statement to Ms. Hicks

of prior low back pain and related symptoms, the claimant

stated, “I don’t know what I said.”         

       The evidence shows that after her alleged incident, the

claimant complained of low back pain, left leg pain that

radiated down into her left foot, which were worse with

walking and standing.  These symptoms are identical to the

symptoms described by the claimant following her work-

incident.  

     Based on all of the foregoing (in large part on the

medical record that preceded March 2007, the claimant’s

conflicting testimony about prior back problems, and her

statement to Ms. Hicks), I find that the claimant’s back

problems at issue preexisted the incident of March 2007, by

several years.  I therefore further find that the claimant has

failed to establish that her low back condition is causally

related to her work-incident.  As a result, I further find

that the claimant has failed to establish that she sustained
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a compensable low back injury on March 14, 2007, while working

for the respondent- employer.   

     Regarding the claimant’s assertion of a compensable 

injury to her thoracic spine, there are no objective findings

of an acute injury to the claimant’s thoracic spine.  The MRI

performed on June 27, 2007 of the thoracic spine was “Normal,”

and the second MRI performed on October 8, 2008 was

“Unremarkable of the thoracic.” While I recognize that Dr.

Krishnan assessed the claimant with “thoracic disk

displacement,” little weight has been given this opinion since

these MRIs do not demonstrate the same.  I therefore find that

the  claimant has failed to establish a compensable thoracic

injury by medical evidence supported by objective findings.

    Likewise, with respect to the claimant’s assertion of a

cervical injury, there are no objective findings of an acute

injury to the claimant’s cervical spine.  While I recognize

that the MRI of June 27, 2007, performed of the thoracic spine

incidentally noted “cervical spondylosis,” and the MRI of

October of 2008 demonstrated that there was “degenerative disc

disease in the cervical spine seen at C6-7 on the sagittal

views,” these are all degenerative in nature, without any

evidence of a compensable trauma injury or an aggravation of

a preexisting condition. Hence, I therefore find that the

claimant has failed to establish a compensable cervical injury
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by medical evidence supported by objective findings.        

     Having found that the claimant failed to prove by a 

preponderance of the evidence that she suffered a compensable

low back, thoracic or cervical spine injury, the remaining

issues have been rendered moot and not been addressed in this

Opinion.  Accordingly, this claim is respectfully denied and

dismissed. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     1.  The Arkansas Workers’ Compensation Commission has  
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed 
         at all relevant times, including March 17, 2007.

3.  The claimant’s average weekly wage at the time of her
    alleged injury $189.43, an amount which entitles her
    to compensation rates of $126.00.

     4.  This claim has been controverted in its entirety.

5.  The claimant failed to prove by a preponderance of 
    the credible evidence that she sustained a low back
    injury during and in the course of her employment on

         March 14, 2007.

6.  The claimant failed to establish a compensable     
    injury to her thoracic spine by medical evidence   
    supported by objective findings.

   
7.  The claimant failed to establish a compensable     
    injury to her cervical spine by medical evidence   
    supported by objective findings.

   
                           ORDER

     For the reasons discussed herein, this claim for a low

back, cervical spine and thoracic spine, must be, and hereby

is, respectfully denied in its entirety.           
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     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

CH/dk 
    

    


