
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F802379

WALTER VAUGHN, EMPLOYEE CLAIMANT

CITY OF HELENA / WEST HELENA, EMPLOYER RESPONDENT

ARKANSAS MUNICIPAL LEAGUE
WORKERS’ COMPENSATION TRUST,
INSURANCE CARRIER RESPONDENT

OPINION FILED DECEMBER 20, 2011

Hearing before Administrative Law Judge Barbara Webb on September 22, 2011,
in Helena, Phillips County, Arkansas.

Claimant was represented by Ms. Laura Beth York, Attorney at Law, Little Rock,
Arkansas.

Respondents were represented by Mr. J. Chris Bradley, Attorney at Law, North
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on September 22, 2011, before Administrative Law

Judge Barbara Webb.  A Pre-hearing Order was entered in this case on July 29,

2011.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order and as

amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

November 9, 2007, when the claimant sustained a compensable low

back injury.

3.  Based on an average weekly wage of $543.92, the claimant would

be entitled to compensation rates of $363.00 for temporary total

disability benefits and $272.00 for permanent partial disability

benefits.

4. Claimant is entitled to a 10% impairment rating to the body as a whole

for permanent partial disability benefits.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to permanent partial disability benefits.

2. Claimant’s entitlement to wage loss.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the September 22, 2011,

hearing, consisting of the testimony of Walter Vaughn and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order) and

Claimant’s Exhibit No. 1 (Medical Records with Index).  

CONTENTIONS

The claimant contends that on November 9, 2007, the claimant sustained a

compensable injury to his lumbar spine.  The claimant was treated by Dr. Cynthia

Willingham who pronounced him at MMI on June 4, 2010.  On August 24, 2010, Dr.
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Willingham assessed a 10% impairment rating.  The respondents have been paying

the impairment rating though controvert it at the same time.  Additionally, the

claimant has been unable to return to work and therefore believes he is entitled to

wage loss.  The claimant contends he is entitled to the 10% impairment rating,

wage loss, and that his attorney is entitled to attorney’s fees on all benefits

awarded.  The claimant reserves all other issues.

The respondents contend that the claimant has 10% impairment to the body

as a whole and wage loss disability of 10%.  Respondents contend it is paying all

appropriate benefits and continues to furnish reasonable and necessary medical

care.

SUMMARY OF EVIDENCE

Walter Vaughn is 66 years of age (DOB: December 16, 1945).  He

completed the fourth or fifth grade.  He cannot read or write very well.  He cannot

read the newspaper.   He testified that his children are grown.  He explained that

he had basically worked as a mechanic.  He was trained on the job.  He worked on

the farm as a mechanic but left the farm and began working in the mechanic shop

in 1965 or 1966.   He began working for the City of Helena-West Helena in 2006.

His job duties included working on the police cars and the sanitation trucks.  He

explained that it was a job that required heavy lifting and bending.  He explained

that some of the work was low requiring bending and some of the work was

overhead.   
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On November 9, 2007, Vaughn was working on one of the sidearm trucks

when he injured his back.  He explained that he currently uses a cane to maintain

his balance.   He had no problems with falling before the injury.  He was originally

treated by Dr. Bailey, Dr. Agiz, and Dr. Willingham.  No surgery was recommended.

He underwent physical therapy and had one epidural steroid injection.

Vaughn is not currently working.  He testified that he attempted to return to

work when he was released to go back by Dr. Bailey.  He explained that his

supervisor told him that he would check with the Mayor but they never go back with

him.  He found out he had been terminated when he was notified that an insurance

policy had been cancelled that he had been paying through payroll deduction.  He

testified that he could perform the job but would need assistance with lifting and

bending.  He explained that he cannot hold his hand overhead.  He learned that he

had been terminated before he reached maximum medical improvement on June

5, 2010.  He has applied for social security disability, but was denied.  He collects

a regular social security check each month.  During the time he was off work and

prior to reaching maximum medical improvement, Vaughn suffered a minor stroke

and continues to have problems with his right hand.  

He testified that it is his back pain that keeps him from going back to work.

He takes ibuprofen for his back pain.  He cannot fish with a reel.  He cannot mow

the yard.  He cannot do mechanic work.  He usually spends the day sitting under

the carport or in the backyard.  He cannot sit or stand for prolonged periods of time.

On cross-examination, Vaughn testified that he was treated by Dr. Thomas
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Bailey for his 2007 injury.  He did not get medical care for the stroke.  He has not

had any heart problems.  He currently weighs less than when he first saw Bailey.

He was not aware that one of his doctors said he was permanently and totally

disabled due to severe degenerative disc disease in 2009.  Vaughn testified that

he has not applied for any jobs because he is 65 and would not be hired in light of

his back condition and working restrictions.  He also explained that he had never

had an office job due to his lack of education.  

He explained that he cannot read the paper to know what jobs are available.

He cannot fill out the application without assistance.  He explained that his skills got

him the job with the City.  He did not have to fill out an application.  He drives his

car on short distances and has someone else drive him if he has to go a long

distance to get to the doctor.  

Medical records reveal that the claimant was initially treated by Dr. Thomas

Bailey on November 13, 2007, for back pain from lifting at work.  He was diagnosed

with a lumbar strain and given prescription medication.  He returned for a follow-up

on November 21, 2007, with similar symptoms.  On December 5, 2007, Vaughn

returned to Dr. Thomas with complaints of back pain and pain radiating down to the

right leg and hip when walking.  He continued to follow-up with similar symptoms

through January and February of 2008.  He was given a return to work slip by Dr.

Bailey for February 22, 2008.  He returned to Dr. Bailey in March.  He was given a

return to work slip on March 28, 2008, April 24, 2008, May 5, 2008, May 23, 2008,

and June 6, 2008.  On June 5, 2008, Bailey recommended an MRI of the lumbar
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spine and signed a return to work slip for July 3, 2008.  On June 26, 2008, Vaughn

underwent the MRI of the lumbar spine.  The MRI revealed multilevel disc bulges

in the lumbar spine at the L1-2 through L4-5 levels with mild canal stenosis at L2-3

and L3-4 with degenerative facet hypertrophy.  There is also moderate right L3

foraminal narrowing due to asymmetric right-sided disc bulge at L3-4 and multilevel

disc desiccation/degeneration, most pronounced at L3-4.

Vaughn was referred to Dr. Nader with North Central MS Neurological

Surgery Clinic on July 10, 2008, and taken off work.   He was diagnosed with

lumbar spondylosis and axial lower back pain.  Dr. Nadar recommended

conservative management.  He recommended weight loss, brace, non-steroidal

anti-inflammatory medication and muscle relaxants, and physical therapy.  He

began physical therapy and began treatment with Dr. Cynthia Willingham.

Willingham continued his medications and recommended a TENS unit and

injections.  On February 17, 2009, the claimant was given an injection by Dr. Agiz.

Dr. Agiz noted that Vaughn was permanently disabled and could not work at all due

to multi-level severe degenerative disc disease.  On March 12, 2009, he returned

for a second injection.  On October 2, 2009, Vaughn returned to Dr. Willingham for

the first time after the epidural steroid injections in March.  He was referred to the

pain clinic for further evaluation.  On December 11, 2009, Dr. Willingham noted that

the claimant suffered from lumbar spondylosis and paraspinal muscle spasm.  She

recommended continued use of Flexeril, naproxen, and Klonopin for restless leg

syndrome.  On February 26, 2010, Dr. Willingham opined that the claimant had
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reached maximum medical improvement and that he had not been released to

return to work.  She recommended an Functional Capacity Evaluation (“FCE”).  On

March 9, 2010, the claimant underwent an FCE which revealed that the claimant

provided unreliable effort and was classified at the Sedentary work level.  On June

4, 2010, Dr. Willingham noted that the claimant was discharged from her clinic and

was “certainly” at MMI.  On August 11, 2010, Dr. Willingham opined that the

claimant had 10% physical impairment rating based on the AMA Guides, 4th Edition.

From October of 2010 until May of 2011, Vaughn continued to treat with Dr. Bailey

for pain management and prescription refills. 

DISCUSSION

I.  PERMANENT ANATOMICAL IMPAIRMENT

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period has ended.  Excelsior Hotel v.

Squires, 83 Ark. App. 26, 115 S.W.2d 823 (2003), citing Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Ouachita Marine v. Morrison,

246 Ark. 882, 440 S.W.2d 216 (1969).

Ark. Code Ann. § 11-9-704(c)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a) (Repl. 2002).  The Commission has therefore adopted
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the Guides to the Evaluation of Permanent Impairment (4th Ed. 1993) published by

the American Medical Association.  See, Workers’ Compensation Laws and Rules,

Rule 099.34, for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of

permanent physical impairment.  He must show that any permanent physical

impairment is supported by objective and measurable physical or mental findings,

Ark. Code Ann. § 11-9-704(c)(1)(B).  He must also show that the degree or

percentage of permanent physical impairment is calculated in a manner that

conforms to the Guides.  The claimant must also show that the compensable injury

or injuries was the “major cause” of the specific degree or percentage of permanent

physical impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major

cause” is defined as more than 50% of the cause, Ark. Code Ann. § 11-9-

102(14)(A).

 Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of the Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B) (Repl. 2002).  In determining the existence or extent

of permanent physical impairment neither a physician, any other medical expert, an
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administrative law judge, nor the Commission may consider complaints of pain.

Ark. Code Ann. § 11-9-102(16)(A)(ii) (Repl. 2002).

The Commission is authorized to decide which portions of the medical

evidence to credit and to translate this medical evidence into a finding of permanent

impairment using the AMA Guides.  See, Avaya v. Bryant, 82 Ark. App. 273, 105

S.W.3d 811 (2003), citing Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  The Commission may assess its own impairment rating rather than rely

solely on its determination of the validity of the ratings assigned by physicians. Id.

It is recognized that medical evidence supported by objective findings is not

required to establish each and every element of compensability.  Stephens Truck

Lines v. Millican, 58 Ark. App 275, 950 S.W.2d 472 (1997).  All that is required is

that the medical evidence of the injury and impairment be supported by objective

findings, Ark. Code Ann. §§ 11-9-102(4)(D), 11-9-704(c)(1)(B) (Repl. 2002), i.e.

findings that cannot come under the voluntary control of the patient.  Ark. Code

Ann. § 11-9-102 (16)(A)(i).  Singleton v. Pine Bluff, 97 Ark. App. 59 (2006), 244

S.W.3d 709 (2006).

The Commission has the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924

S.W.2d 814 (1996).  Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witness’s testimony.  Reeder v. Rheem Mfg. Co.,

38 Ark. App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight of the opinion.  Id.  There is no
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requirement that medical testimony be expressly or solely based on objective

findings, only that the record contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical opinion

based solely upon claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a substitute for credible evidence.

Brewer v. Paragould Housing Authority, Full Commission Opinion filed Jan. 22,

1996 (Claim No. E417617).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant where there is no

sufficient independent knowledge upon which to corroborate the claimant’s claim.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

In this case, the claimant has been assigned a 10% impairment rating by Dr.

Willingham.  Although the claimant’s attorney was told that the impairment rating

was being controverted, the respondents have paid the rating.  In light of the

payment of the rating, I find that the impairment rating was accepted and not

controverted for purposes of an award of an attorney’s fee.

II.  WAGE LOSS

The claimant also seeks wage loss as a result of his November, 2007,  back

injury.  The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.   Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical
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impairment as a result of a compensable injury.   Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the worker’s age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the worker’s future

earning power.  Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946 (1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).

In considering factors that may affect an employee’s future earning capacity,

the Commission considers the claimant’s motivation to return to work, since a lack

of interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra.  The Commission may use

its own superior knowledge of industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss disability. Oller v. Champion

Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)(Repl. 2002) provides:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.
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(b) If any compensable injury combines with a
preexisting disease or condition or the natural process
of aging to cause or prolong disability or a need for
treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the
major cause of the permanent disability or need for
treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. § 11-9-

102(14) (Repl. 2002).  Further, “disability” is defined as an “incapacity because of

compensable injury to earn, in the same or any other employment, the wages which

the employee was receiving at the time of the compensable injury.” Ark. Code Ann.

§ 11-9-102(8) (Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the instant case, the preponderance of the evidence demonstrates that

claimant sustained wage-loss disability in the amount of 30%.  The claimant is 65

years of age and collects social security retirement benefits.  He has a fourth or fifth

grade education.  The claimant testified that he has worked as a mechanic all of his

life.  The FCE concluded that the claimant was physically able to perform light work

duties.  The claimant has not been physically able to return to his job with the City

as a mechanic and the City did not offer modified work restrictions.  The claimant
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testified that he is able to drive short distances and cannot stand or sit for

prolonged periods of time.  The claimant has not pursued employment but testified

that he was willing to go and try to find a job.  However, the evidence demonstrates

that he will not be able to return to his prior work as a mechanic or similar work due

to the limitations and restrictions that have been placed on him due to his back

injury. Therefore, after considering the claimant’s age, education, work experience,

medical evidence, as well as his motivation to return to work, I find that the claimant

is entitled to 30% wage loss disability benefits as a result of his compensable low

back injury over and above his physical permanent impairment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

November 9, 2007, when the claimant sustained a compensable low

back injury.

3. Based on an average weekly wage of $543.92, the claimant would be

entitled to compensation rates of $363.00 for temporary total disability

benefits and $272.00 for permanent partial disability benefits.

4. The claimant has proven by a preponderance of the evidence that he

is entitled to a 10% impairment rating to the body as a whole for

permanent partial disability benefits.
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5. The claimant has proven by a preponderance of the evidence that he

is entitled to wage loss disability in the amount of 30% in connection

with his November of 2007 work injury.

6. Respondents have controverted claimant’s entitlement to wage loss

disability benefits.

7. Claimant is entitled to the maximum attorney’s fee on the wage loss

disability benefits awarded herein, one-half to be paid by the

respondents and one-half to be withheld from the claimant’s award of

benefits. 

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).  

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


