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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F505773

JOE TUCKER                            
CLAIMANT

CROCKETT ADJUSTMENT, EMPLOYER   RESPONDENT #1

AMERICAN HOME ASSURANCE COMPANY, CARRIER                  RESPONDENT #1

SECOND INJURY FUND   RESPONDENT #2

ORDER AND OPINION FILED JANUARY 27, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE KENNETH OLSEN, Attorney at Law,
Bryant, Arkansas.

Respondent #1 represented by the HONORABLE MELISSA WOOD, Attorney at Law,
Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE DAVID PAKE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on December 8,

2010.  A prehearing conference was held on October 19, 2010 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit #1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable injury on May 20, 2005.

2.  The compensation rates are $466/350.

The claimant contends that as the result of his compensable injury on or about

May 20, 2005, he is entitled to a permanent impairment rating and attorney’s fees.  The
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claimant contends that Dr. Collins assigned a 20% permanent impairment rating

pursuant to Table 83 of the AMA Guides to the Evaluation of Permanent Impairment, 4th

edition.  The claimant also suggested the Commission could assign a rating using

Table 37, peripheral neuropathy or sciatic nerve.  The claimant requests additional

medical benefits.

Respondents #1 contend that the claimant has not sustained a permanent

impairment pursuant to his compensable injury.  Respondents rely on opinions given by

Dr. Safman and Dr. Blankenship assigning a zero rating.  Respondents #1 contend that

additional medical is not reasonable and necessary with the last benefits paid in August

2009.  The statute of limitations was also raised at the hearing.

Respondent #2 clarified that the claimant’s injury is limited to the Piriformis

Syndrome and does not have a spinal component.  Respondent #2 contends that there

is no valid rating for a piriformis condition in the AMA Guides.  Respondent #2

contends there are no objective and measurable findings of a physical injury that are

causally connection to the 2005 incident.   

ISSUES TO BE LITIGATED

1.  Additional Medical Benefits.

2.  Permanent Impairment Rating.

3.  Statute of Limitations.

4.  Attorney fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to
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hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann

§11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  There was a compensable injury on May 20, 2005.

2.  The compensation rates are $466/350.

3. The claimant has failed to prove by a preponderance of the evidence that

additional medical treatment is reasonable and necessary.

4.  The claimant has failed to prove by a preponderance of the evidence that

he sustained a permanent impairment resulting from his May 20, 2005

incident.

DISCUSSION

The claimant, an insurance adjuster for 36 years, testified that he has a pre-

existing condition with an original injury about November 30, 2001.  This was a twisting

injury that caused some low back issues which required medical treatment but no

missed work.  Dr. Cathey assigned a 7% impairment rating on June 17, 2002 but the

claimant did not undergo any surgery.  The claimant did not seek treatment again until

he saw Dr. Blankenship on May 26, 2005.  The claimant was walking on May 20, 2005

and caught his toe on some wire and hit the ground hard.  He had immediate pain in

both hands and he testified that he did not remember feeling as though he had back

pain, however, the following morning he experienced back pain.  The claimant reported

the incident to his supervisor.
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According to the claimant, the following morning he was having muscle spasms

all up and down his back, into the buttocks and down his leg.  His hands were numb

and hurting.  The claimant saw Dr. Blankenship on May 26, 2005 and was referred for

an MRI.  The claimant started physical therapy and underwent a nerve conduction

study.

The claimant requested a change of physician to Dr.Kevin Collins because of

pain and numbness in his low back, right buttocks and down his right leg and the

muscle spasms.  The claimant chose Dr. Collins because he wanted to see a

physiatrist and his problem was already ruled out being orthopedic.  The claimant

underwent extensive physical therapy for his hands and back.  Dr. Collins also referred

the claimant to Dr. Carlos Roman and he provided two ESI injections directly into the

piriformis muscle.   The claimant also saw Dr. Ackerman who tried a steroid injection

and this provided little relief.  

The claimant verified that in Dr. Collins May 26, 2009 report, he mentioned the

claimant having numbness and tingling in the L5-S1 distribution causing Piriformis

Syndrome and spasms.  The claimant testified that he continued to have spasms on the

day of the hearing.

Under cross examination, the claimant confirmed that following his 2001 injury

he was occasionally having symptoms with his piriformis muscle being irritated.  The

claimant confirmed that his last treatment was August 2009.  The claimant has no

limitations placed on him by doctors and in 2008 he was still working as an inspector

and climbing on roofs, although he mostly worked in the office.
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The claimant confirmed that the seat cushion he uses and exercises have been

the only things that seem to help his condition. The claimant’s last medial treatment

was August 2009 and respondents contend that the Statute of Limitations bars

additional benefits.  The claimant testified the statute has not run since he uses his

Roho cushion every day and that is treatment.

ADJUDICATION

Arkansas Code Annotated section 11-9-508(a)(Repl.2002) requires employers to

provide such medical services as are reasonably necessary in connection with the

injury received by the employee.  The injured employee has the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary for

treatment of a compensable injury.  Ark. Code Ann. 11-9-705(a)(3)(Repl. 2002): Jordan

v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  What constitutes

reasonable and necessary treatment under section 11-9-508(a) is a fact question for

the Commission.  General Elec. Railcar Repair Servs. v. Hardin, 62 Ark. App. 120, 969

S.W.2d 667 (1998).  The Commission has the authority to accept or reject medical

opinions and its resolution of the medical evidence has the force and effect of a jury 

verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33 S.W.3d 167 (2000).  Medical

treatment which is required to stabilize and maintain an injured worker’s status remains

the responsibility of the employer.  Artex Hydrophonics. Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  A claimant may be entitled to ongoing treatment after the

healing period has ended if the treatment is geared toward management of the injury. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  
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In the present case, the claimant has failed to prove by a preponderance of the

evidence that additional medical treatment is reasonable and necessary and related to

his compensable May 20, 2005 incident.  The claimant has received conservative

treatment and care with Dr. William Blankenship and on August 18, 2005, Dr.

Blankenship did not find any objective basis for a permanent impairment rating and

found additional treatment was not needed.  The claimant next sought treatment with

Dr. Kevin Collins on January 17, 2006 and presented with low back pain and residual

pain in his right buttocks.  Dr. Collins’ report summarily notes cervical, thoracic and

lumbar muscle spasms.  He does not elaborate if he palpated these or if the claimant

mentioned these spasms.  Dr. Collins prescribed some medication and set up physical

therapy.  The claimant was subsequently treated with a SI joint and piriformis injection

and a lumbar epidural steroid injection.  The claimant was next referred to Dr. William

Ackerman and his care began on July 16, 2008 and he provided some injections.  The

claimant returned to Dr. Collins and he recommended some more physical therapy and

assigned an impairment rating on August 28, 2009.   That was the last medical

treatment.  The claimant testified that it was “futile” to seek additional medical treatment

and further testified that he did not want to just run up a bill.  T-41.  

After considering the diagnostic testing and various treatments the claimant has

been offered, I find the claimant has failed to prove by a preponderance of the

evidence that additional medical treatment is reasonable and necessary and related to

the compensable injury.  Respondents have provided appropriate conservative care

with Drs. Blankenship, Collins and Ackerman and have paid for therapy, testing,
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injections and medication as recommended.   The claimant testified that his exercises

and his seat cushion provided him the most relief. 

The claimant next contends that he is entitled to a permanent impairment rating

for his condition.  "Permanent impairment" has been defined as any permanent

functional or anatomical loss remaining after the healing period had ended.  Johnson v.

General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).  Further, the Guides to

the Evaluation of Permanent Impairments, 4th edition (AMA Guides) define "permanent

impairment" as an "impairment that has become static or well stabilized with or without

medical treatment and is not likely to remit despite medical treatment."  The AMA

Guides further qualify the definition by noting that "[a] permanent impairment is

considered to be unlikely to change substantially and by more than [three percent] in

the next year with or without medical treatment." Excelsior Hotel v. Squires, 83 Ark.

App. 26, 115 S.W.3d 823 (2003).

            Further, the Commission was required to adopt an impairment rating guide to

be used in the assessment of anatomical impairment, and the Commission has adopted

the AMA Guides, 4th edition to be used in this assessment. Ark. Code Ann. §

11-9-522(g)(1)(A) (Repl. 2002); Arkansas Workers’ Compensation Commission Rule

099.34. The Commission is authorized to decide which portions of the medical

evidence to credit and to translate this medical evidence into a finding of permanent

impairment using the AMA Guides; the Commission may assess its own impairment

rating rather than rely solely on its determination of the validity of ratings assigned by

physicians.  Avaya v. Bryant, 83 Ark. App. 273, 105 S.W.3d 811 (2003).
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In the instant case, the claimant has failed to prove by a preponderance of the

evidence that he has sustained a permanent impairment for his piriformis syndrome. 

Dr. Kevin Collins assigned a 20% impairment to the right lower extremity and he used

Table 83 of the AMA Guides.   Table 83 addresses spinal nerve root impairment due to

sensory deficit or pain and loss of function.  In the instant case, the claimant has not

lost function and pain cannot be considered a component since it is not objective and

measurable.  I am unable to find Table 83 to be appropriate for a rating in this matter.  

Claimant’s counsel suggested possibly using Table 37, peripheral neuropathy or sciatic

nerve.  Table 37 deals with leg muscle atrophy and that is not appropriate in the instant

case.  

Dr. William Blankenship and Dr. Bruce Safman have both opined that there is no

permanent impairment.  The medical evidence has mentioned muscle spasms.  Dr.

Blankenship’s August 18, 2005 report opined that he could not find an objective basis

for a permanent impairment rating.  Dr. Safman has also indicated that he can not find

a basis for a rating.  I have reviewed the AMA Guides and have been unable to find a

section that would identify a rating for the claimant’s condition.  I give greater weight to

the opinions of Dr. William Blankenship and Dr. Bruce Safman where each opine there

is no permanent impairment.

Respondent #1 raised the Statute of Limitation defense, however, that will not be

addressed since benefits have not been awarded.

ORDER

The claimant has failed to prove by a preponderance of the evidence that

additional medical is reasonable and necessary and related to the compensable injury. 
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The claimant has failed to prove by a preponderance of the evidence that he has

sustained a permanent impairment.

The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
________________________________
LINDA K. MARSHALL
Administrative Law Judge


