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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on November 10,
2011, at Forrest City, St. Francis County, Arkansas.
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Respondents represented by the HONORABLE GUY ALTON WADE, Attorney at Law, Little
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STATEMENT OF THE CASE 

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On July 11, 2011, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Maurice Towner– the claimant; Kimberly Stultz, and Jeffrey Womack,

coupled with medical reports and other documents comprise the record in this claim. The parties

stipulated that the claimant’s average weekly wage was $340.00, which generated weekly
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compensation benefit rates of $227.00/170.00, for temporary total/permanent partial disability.

DISCUSSION

Maurice Towner, the claimant, with a date of birth of March 17, 1965, is a 1985 high

school graduate.  The claimant was placed on the payroll of respondent-employer as an employee

on February 14, 2011.  Prior to the afore, the claimant had worked on an as need basis for

respondent-employer beginning in December 2010.

As a full time employee of respondent-employer, the claimant’s job duties entailed

delivering and setting up merchandise which had been rented/leased/ or purchased by customers

as well as repossessing merchandise on occasion.  The claimant’s hours of work were from 9:00

a.m. through 6:00 p.m., Monday, Tuesday, Thursday and Friday, and from 9:00 a.m. to 5:00 p.m.

on Saturday.  The claimant’s off days were Wednesday and Sunday.  

The claimant’s work history reflects that he was formerly employed at Forrest City

Grocery, Wal-Mart, North America Van Lines, East Arkansas Community College, and West

Memphis Steel.  The claimant testified that he suffered a left knee injury in high school which

resulted in surgery. Further, the claimant acknowledged suffering an injury to his left knee while

employed at Wal-Mart, and an injury to his wrist while employed at West Memphis Steel.  The

claimant concedes that he experienced arthritis in his left knee, which he attributed to the high

school injury, and that the same cause him to complain of pain and to limp on occasion.  The

claimant denies that he experienced back complaints prior to his employment with respondent or

that he had ever had any back troubles.

The claimant described his employment relationship with respondent-employer as contract

labor before he became an employee of same on February 14, 2011.  Specifically, the claimant
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testified that he first worked for respondent-employer as contract labor in December 2010.  The

claimant explained that from December 2010 until he became a full time employee of respondent-

employer on February 14, 2011, he worked when he was called by respondent-employer, which

was usually two (2) to three (3) days per week.  A criminal background check was conducted as a

part of the employment process.  

The testimony in the record reflects that respondent-employer employed an additional

employee, Larry Millbrook, full time during the time the claimant worked as an occasional/part-

time employee.  The claimant did not drive the delivery truck, rather his chief responsibility was to

assist in loading and unloading the merchandise and to help with setting it up.  The testimony in

the record reflects that during the week that the claimant was hired Mr. Millbrook was fired.  The

claimant testified that after Mr. Millbrook was fired, the accounts manager, Jeffery Womack,

drove the delivery truck and also assisted in unloading the deliveries/merchandise.  The testimony

of Mr. Womack reflects that the claimant was not permitted to drive the delivery truck until he

was hired as a full time employee of respondent-employer.

The claimant maintains that once he was hired as full time employee of respondent he was

responsible for both driving the delivery truck and unloading the merchandise/furniture at the

customer’s residence.  The claimant testified that he complained to supervisory personnel of

respondent about having to unload the merchandise/furniture without assistance.  The testimony

in the record reflects that on occasion respondent-employer arranged for a laborer to meet the

claimant at the residence of a customer to assist in the unloading.

The claimant testified that he suffered an injury to his lower back on Thursday, March 10,

2011, while unloading a sectional sofa at a customer’s residence.  The claimant offered that the
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item of furniture was a two-piece sectional, and that the end  he lifted weighed approximately 100

pounds.  The claimant explained that he lifted the end of the sectional to get it in an upright

position while he was waiting for the laborers that had been secured by respondent-employer to

arrive.  The deliver truck was described by the claimant as a “Bobtruck which was equipped with

a Tommy-lift”.  The claimant had planned to stand the sofa sectional on one end in order to

maneuver it to the Tommy-lift.  The claimant described his symptom upon lifting the end of the

sectional as painful with a burning sensation at his belt line.  The claimant explained that the injury

occurred before the contract laborers arrived.  The claimant continued working after the incident

with the sectional.

The testimony of the claimant reflects that he had one other delivery scheduled after

delivering the sectional.  The claimant testified that when he returned to the store for the final

scheduled delivery, which was an electric fireplace, he told Jeff Womack, the accounts manager,

that he had injured his back on the sectional delivery.  The evidence reflects that Mr. Womack

drove the delivery truck for the electric fireplace delivery and that the claimant rode along.  The

claimant offered that when he returned to the store for the final scheduled delivery the store

manager, Ms. Kimberly Stultz, was not present.  

The testimony is conflicting as to whether the claimant was returned to the store following

the final delivery or whether he was dropped off at his residence by Mr. Womack following the

final delivery.  Mr. Womack acknowledged that the claimant did register complaints regarding his

back while en route to the final delivery, although he denies that the claimant reported that he had

injured his back lifting the sectional sofa during a delivery.     

The testimony of the claimant reflects that the following morning, Friday, March 11, 2011,
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he experienced such severe pain and symptoms in his back, which he attributed to the sectional

lifting incident of March 10, 2011, that he had difficulty getting out of bed.  The claimant directed

his wife to call Ms. Stultz and relay that he would not be in to work because he was going to the

doctor for his back injury.  Ms. Stultz confirmed receiving the telephone call from the claimant’s

wife on the morning of Friday, March 11, 2011.  Further, Ms. Stultz testified that she asked that

the claimant come in to the store before going to the doctor.  The testimony of the claimant

reflects that he informed Ms. Stultz that he had injured his back while delivering the sectional sofa

on Thursday, March 10, 2011.

The testimony of the claimant reflects that after stopping by the store of respondent on

Friday, March 11, 2011, he proceeded to the Lee County Cooperative Clinic in Mariana,

Arkansas, for medical treatment.  The claimant maintains that he provided a history of the

mechanism of his injury to medical personnel during the visit.  The claimant testified that after his

examination, his injury was diagnosed and he was provided prescriptions for medication, along

with a doctor’s excuse which directed him to remain off work until Monday, March 14, 2011. 

The claimant returned to the store of respondent-employer on Friday, March 11, 2011, following

his visit to the doctor, and provided the doctor release and the prescription for medication to Ms.

Stultz.  

On Monday, March 14, 2011, the claimant reported to work at his scheduled time.  The

claimant maintains that while he reported for work in accordance with the March 11, 2011,

doctor’s excuse, he did not physically feel that he could discharge his regular employment duties

because of residual symptoms from his injury.  Upon his arrival for work on Monday, March 14,

2011, the claimant was summoned by Ms. Stultz and informed that his employment was being



6

terminated because three (3) weeks earlier he had damaged a flat screen television during delivery. 

The claimant acknowledged that there had been a complaint from the customer regarding

damage to the flat screen television which was delivered, however the matter had been discussed

with Ms. Stultz at the time.  In addition to pointing out that the television, which had been

delivered was a floor/display model, the claimant denied that he was responsible for any damage. 

Further, the claimant denied that he was responsible for a tear to a sofa which was delivered to a

customer.  The claimant explained that when the sofa was loaded on the delivery truck it was not

damaged.  The claimant attributed the damage to the contract laborers that the respondents

secured to assist in unloading the furniture, noting that they had been drinking at the time they

arrived.  The claimant acknowledged that on Tuesday, March 8, 2011, he called in to respondent-

employer and notified same that his sister was sick and that he was taking her to the doctor.  The

claimant maintains that he worked on his off day in place of the March 8, 2011, scheduled date. 

Finally, the claimant concedes that he complained to respondent-employer about needing help to

unload furniture and deliveries. 

The claimant maintains that he remained symptomatic and physically unable to discharged

employment duties approximately two (2) weeks following the termination of his employment by

respondents.  The claimant asserts that during the afore period he needed medical treatment or to

go to a chiropractor, however, was unable to do so because he did not have the funds.  The

testimony of the claimant reflects that after the two (2) week period, he did perform carpet

installation work on four (4) jobs with his father-in-law and built a partial fence.  

Jeffery Womack, accounts manager for respondent-employer, testified that he had been so
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employed since December 2010.  Mr. Womack testified that on two (2) or three (3) occasions

that he had observed the claimant limping and rubbing his back and that he had a recollection of

the claimant relaying that he had arthritis.  Mr. Womack testified that he worked with the claimant

on March 10, 2011.  Mr. Womack denies that the claimant told him that he had hurt his back

while delivering a couch/sectional on March 10, 2011.  

The testimony of Mr. Womack reflects that he did drive the delivery truck on the last

scheduled delivery on March 10, 2011, which was a fireplace to a long-time customer.  The

claimant accompanied Mr. Womack on the delivery.  Further, the testimony of Mr. Womack

reflects that the delivery prior to the electric fireplace delivery was a sectional to a customer

which was performed by the claimant.  Mr. Womack testified that following the delivery of the

fireplace he dropped the claimant off at his house.  

Mr. Womack testified that he was contacted by the owner of respondent-employer and

asked to write statement regarding the claimant.  The record reflects the presence of a

handwritten statement bearing the signature of Mr. Womack and a date of March 13, 2011, which

was a Sunday.  Mr. Womack acknowledged that respondent-employer is not opened on Sunday,

nor does he work on Sunday.  Mr. Womack testified that in asking him to write the statement the

owner of the company directed him to provide the document to the store manager, Ms. Stultz. 

The written statement of Mr. Womack reflects:

On 3-10-11 Maurice and I (Jeff Womack) was taking out a Queen
size bed and a fire place on the way to deliver the bed Maurice said
his back was hurting.  I asked what was wrong with it, and he said
it was sore.  Maurice and I took the be and the Fire place out.  On
3-11-11 Maurice called in to work and said that he was hurting to
bad so he was going to the Dr.  (RX #2, p. 17).
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Mr. Womack’s testimony reflects that he did not speak with the claimant on Friday, March 11,

2011.  Ms. Stultz testified that the reason she wanted the claimant to come in on March 11, 2011,

was because she was in the store by herself that morning.  

Kimberly Stultz testified that she has been the manager of respondent -employer for two

(2) years in April.  Ms. Stultz hired the claimant as a full-time employee on February 14, 2011,

and terminated his employment on March 14, 2011.  Ms. Stultz testified that prior to becoming a

full-time employee of respondent on February 14, 2011, the claimant worked as contract labor or

on an as-needed-basis.  Ms. Stultz maintains that prior to becoming a full-time employee the

claimant displayed a positive attitude, did his work in a timely manner, and did not complain about

job assignments.  After becoming a full-time employee, Ms. Stultz the claimant complained about

the job, had a poor attitude, and was slow in perform assigned job tasks.

The testimony of both Ms. Stultz and Mr. Womack regarding the claimant reporting of a

back injury while discharging employment duties on March 10, 2011, is at time contradictory and

confusing.  At one point Ms. Stultz testified that the claimant never mentioned injuring his back,

while on another occasion, she testified that the claimant relayed that he had told Jeff Womack

that he hurt his back.  Initially, Ms. Stultz testified that she did not see the claimant on March 11,

2011, until after he had returned from the doctor’s office.  Later, Ms. Stultz acknowledged that

when she spoke with the claimant’s wife on the morning of March 11, 2011, she asked that the

claimant come by the store before going to the doctor.  As noted above, Ms. Stultz acknowledged

being provided and seeing both the doctor’s excuse, which was furnished to the claimant during

the March 11, 2011, visit and the prescriptions which was provided to the claimant during the

doctor’s visit.  
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Initially, Ms. Stultz testified that it was her decision to terminate the claimant’s

employment, which was done on March 14, 2011.  Later Ms. Stultz conceded that she had

discussed the matter with the owner of the store.  Ms. Stultz maintains that the owner told her

that it was her decision to make regarding the termination of the claimant’s employment. 

Nevertheless, the testimony of Ms. Stultz reflects that she did not request the March 13, 2011,

written statement from Mr. Womack, nor did she have knowledge that the owner of the business

had requested it.

Ms. Stultz asserts that the claimant’s employment was terminated on Monday, March 14,

2011, because of complaints from customers, that he had mis-handled and/or damaged

merchandise, absenteeism, and his poor attitude.  Ms. Stultz denies that the claimant was fired

because of he was asserting having sustained a work-related back injury.  The record reflects the

presence of a handwritten document with entries which Ms. Stultz maintains were recorded by her

and taken from the claimant’s personnel file.  The document reflects:

Feb. 22nd Came in this morning limping and holding his back when
asked he said he has arthritis.

Feb. 28 Lack of mer. handling, broke 50TV & customer called
complaining about her couch being torn when it was delivered.

March 1 – Complaining about doing deliveries by his self.  Has very
negative & nasty attitude.  Told Jeff we need to hire someone to
help him.

March 7th – Lack of getting what needs to be done for the day.  Not
getting del. & pickups done in a timely manner.  Works very slow

March 8th – Called in because his sister was sick.

March 11th – Called in because his back was hurting & was trying
to get a doctors app.  (RX #2, p. 14).
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While the above document reflected that the claimant called in to work on March 8, 2011,

because his sister was sick, the record also reflects the presence of an absentee form for March 8,

2011, which reflects that the claimant was “taking sister to doctor”.  (RX #2, p. 15).  The record

reflects the presence of “Termination Report” regarding the claimant with an effective date of

March 14, 2011.  The reason listed for the separation on the Termination Report is

“absenteeism/late”. (RX #2, . 19).

The medical in the record reflects that on December 18, 2006, the claimant was seen at

Forrest City Medical Center for back complaints which he attributed to an injury on December 16,

2006, at work.  At the time of the afore the claimant was employed at East Arkansas Community

College.  (RX #1, p. 1-8).  Save for the December 18, 2006, visit to Forrest City Medical Center,

the record does not reflect the presence of medical records documenting or evidencing the

claimant having sought or received medical treatment for his back until March 11, 2011.    

The record reflects that the claimant was seen on March 11, 2011, at the Lee County

Cooperative Clinic.  The March 11, 2011, Progress Notes regarding the claimant’s visit reflects,

in pertinent part:

c/o back pain since yesterday, works at furniture store and do a lot
of lifting, rate pain at 10 on scale ----------------------------------------
S: As above.  Moving furniture by himself.  Somehow injured back. 
3/10 – Doesn’t recall specific event.
O: A Dx 3 Sl. distress.

Back: Tender over T10-LS spine & SI jts.
Paravert. mns tender with L>>R.
Slight spasm bilat.

A:   Low Back strain.
M-S Strain.

P:   RTC in 1 mo c/c .      .      .       .
Naprosyn 500 mg Bid   Flexeril 10 mg Bid 1 mo x 2 RF.  Ultram 50
mg Bid x 1 mo .    .    (CX #1, p. 1).



11

The claimant was also provided an off-slip/doctor’s release in connection with the March 11,

2011, visit to Lee County Cooperative Clinic.  The afore reflects that the claimant was seen on

March 11, 2011, for medical treatment and should be excused from work from March 11, 201l

through March 13, 2011 included, and that he may return to work on March 14, 2011. (CX #1, p.

2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriated statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 10, 2011, the employee-employer-carrier relationship existed among 

the parties, during which time the claimant earned an average weekly wage of $340.00, which

generates weekly compensation benefit rates of $227.00/$170.00, for temporary total/permanent

partial disability.    

3. On March 10, 2011, the claimant sustained an injury to his low back arising out of 

and in the course of his employment, which rendered him temporarily totally disabled for the

period March 11, 2011 through March 13, 2011.   

4. The respondents shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable low back injury of March 10, 2011.

5. The respondents without reasonable cause refused to return the claimant to work 

where suitable employment was available within he claimant’s physical and mental limitations on

March 14, 2011, and as such are subject the provisions of Ark. Code Ann. §11-9-505(a).
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6. The respondents have controverted this claim in its entirety.

CONCLUSIONS

The claimant was employed by respondents as a full time employee from February 14,

2011, through March 14, 2011.  The claimant asserts that on March 10, 2011, while within the

course and scope of his employment he sustained and injury to his low back which required

medical treatment and rendered his totally incapacitated from engaging in gainful employment for

a period of time.  The claimant further contends that when he reported for work in accordance

with his doctor’s release respondents, without reasonable cause, refused to return him to work

within his physical and mental limitations, which was available, by terminating his employment. 

The claimant seeks the afore workers’ compensation benefits along with controverted attorney

fees.  Respondents deny that the claimant sustained a compensable injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

The claimant maintains that while within the course and scope of his employment with

respondent-employer on March 10, 2011, he suffered an injury to his low back while lifting a

sectional sofa to unload.  There is not a dispute regarding the claimant’s job duties in his

employment with respondent-employer.  Further, the evidence preponderates that on March 10,

2011, the claimant delivered a sectional sofa to a customer of respondent-employer.  

In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage
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Baptist Temple v. Robison, 62 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident, and, as such, must meet the definition of a compensable injury in

order to establish compensability of the aggravation.  Crudup v. Regal Ware, Inc., 341 Ark. 804,

20 S.W.3d 900 (2000); Farmland Insurance Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883

(1996).

In order for the claimant to establish a compensable injury as a result of a specific incident,

the following requirements of Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002), must be

established: 1) proof by a preponderance of the evidence of an injury arising out of and in the

course of employment; 2) proof by a preponderance of the evidence that the injury caused internal

or external physical harm to the body which required medical services or resulted in disability or

death; 3) medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (4)(D), establishing the injury; and 4) proof by a preponderance of the evidence that the

injury was caused by a specific incident and is identifiable by time and place of occurrence. Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant initially discharged employment duties for respondent-employer beginning in

December 2010.  During the afore, the claimant worked on an as needed basis, two to three days

a week, with job duties of loading and unloading merchandise/furniture.  The claimant worked

with other full-time employees of respondent-employer from December 2010 until he became a

full-time employee on February 14, 2011.  The claimant did not drive the delivery vehicle before

becoming a full-time employee of respondent.  
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The evidence preponderates that on March 10, 2011, the claimant lifted the end of a

sectional sofa and experienced an onset of pain and burning sensation in his low back just above

the belt line.  At the time of the afore, the claimant had driven the delivery truck with the sectional

to a customer’s residence and undertook to start the unloading process while waiting for laborers,

which had been procured by respondent-employer, to assist in the unloading.  The credible

evidence further reflects that the claimant continued working following the occurrence of the

injury.  The claimant returned to the store of respondent-employer for the final scheduled delivery

of the day, which included an electric fireplace and bed.  The claimant reported to the accounts

manager, Jeff Womack, that he had hurt his back during the preceding delivery.  At the time of

the reporting to Mr. Womack, the store manager, Ms. Kimberly Stultz, was not present at the

store.  Mr. Womack accompanied the claimant on the final delivery of the day and drove the

delivery truck.

On the morning of Friday, March 11, 2011, the claimant experienced severe symptoms in

his back such that medical treatment was required.  The claimant was scheduled to work.  The

store manager, Ms. Stultz, was contacted by the claimant’s wife and informed of the claimant’s

status and plans to go to the doctor.  Ms. Stultz directed that the claimant come by the store

before going to the doctor.  The claimant complied with the directive of Ms. Stultz and went by

the store.  The claimant reported the occurrence of the injury to Ms. Stultz at that time.  There is

no evidence in the record to reflect that the claimant was directed to obtain medical care from a

specific provider or furnished documents/forms to completed in connection with the injury.  

The claimant was seen on March 11, 2011, at the Lee County Cooperative Clinic in

Mariana, Arkansas.  The claimant provided a history of back pain since March 10, 2011, after
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lifting a sectional at work.  The medical report reflects that the claimant worked at a furniture

store and did a lot of lifting.  The medical record of the March 11, 2011, visit of the claimant

reflects the presence of muscle spasms bilaterally, an assessment of a low back strain/ M-S strain,

for which the claimant was prescribed Naprosyn, Flexeril, and Ultram.  Finally, the claimant was

provided a release from work for the period March 11, 2011 through March 13, 2011.  The

release further reflected that the claimant could return to work on March 14, 2011.  

The evidence preponderates that the claimant returned to store of respondent-employer

and provided the release from work release to the store manager, Ms. Stultz, as well as the

prescriptions.  There is no credible evidence in the record to reflect that the claimant suffered

from or required medical treatment in connection with his low back during his employment with

respondents prior to the March 10, 2011, accident.  The only other credible evidence of the

claimant experiencing back pain is a December 18, 2006, visit to Forrest City Medical Center,

which the medical reports reflect was the product of a December 16, 2006, work-related injury. 

The claimant has sustained his burden of proof by a preponderance of the credible evidence that

he suffered an injury to his low back on March 10, 2011, within the course and scope of his

employment with respondents.  Respondents have controverted this claim in its entirety.

Medical Treatment

Ark. Code Ann. §11-9-508 (a)(Repl. 2002) mandates that the employer promptly provide

for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W. 2d 543 (1999).  While the injured employee must prove that medical services
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are reasonably necessary by a preponderance of the evidence, those services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury.

Jordan v. Tyson Foods, Inc.,51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, the claimant provide notice of his March 10, 2011, injury on the date

of its occurrence to the only supervisory/management personnel present, Mr. Womack.  Further,

on the morning of March 11, 2011, the claimant notified the store manager, Ms. Stultz, of the

injury via telephone initially, and later in person at the store before obtaining medical treatment at

Lee County Cooperative Clinic.  The evidence preponderates that the claimant attributed his need

for medical treatment to his work activities with respondents, and the lifting of furniture.  The

claimant’s symptoms, for which he was seeking medical treatment, had an onset of March 10,

2011.  The claimant was provided prescription medications for pain and the muscle spasms, which

were present during the March 11, 2011, visit.  The evidence preponderates that the medical

treatment rendered to the claimant during the March 11, 2011, visit to Lee County Cooperative

Clinic was reasonably necessary in connection with the treatment of the claimant’s compensable

injury of March 10, 2011.  Respondents have controverted this claim in its entirety.

Temporary Total Disability.

The evidence preponderates that the claimant sustained a compensable unscheduled back

injury on March 10, 2011.  Temporary total disability for unscheduled injuries is that period

within the healing period in which the claimant suffers a total incapacity to earn wages. Ark. State
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Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  A

claimant’s healing period has not ended when treatment is being administered for the healing and

alleviation of the condition. Id.; J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d

51 (1990).

In the present claim, the claimant was directed to remain off work from March 11, 2011

through March 13, 2011, and to return to work on March 14, 2011.  The claimant did in fact

report for work as his regular scheduled time on Monday, March 14, 2011, at which time his

employment was terminated.  While the claimant asserts that the could not physically perform his

regular employment duties at the time reported to work on March 14, 2011, he did not convey

that to the store manager, Ms. Stultz, before, at, or after his employment was terminated.  The

claimant offered that it was at least two (2) weeks before he was physically capable of discharging

employment duties.  The claimant did not return to the doctor for medical treatment following the

March 14, 2011, date. Objective medical findings are not required to find that the claimant’s

healing period continues.  Chamber Door Industry, Inc. v. Graham, 59 Ark. App. 224, 956

S.W.2d 196 (1997).

In the present matter, the claimant was prescribed pain medicine and anti-inflammatories in

the treatment of his diagnosed low back strain.  Further, the claimant was directed to remain off

work from March 11, 2011 through March 13, 2011, and to return to work on March 14, 2011. 

There are no further medical reports in the record directing the claimant to remain off work

beyond the March 14, 2011 date.  The claimant has failed to sustain his burden of proof by a

preponderance of the evidence that he remained within his healing period and totally incapacitated

from engaging in gainful employment subsequent to March 14, 2011.  Pursuant to Ark. Code
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Ann. §11-9-501, in order to be entitled to the payment of temporary total disability benefits, the

disability period must extend beyond the first seven (7) days, excluding the date of injury.

Additional Benefits pursuant to Ark. Code Ann. §11-9-505 (a)

Ark. Code Ann. §11-9-505 (Repl. 2002), provides, in pertinent part:

(a)(1) Any employer who without reasonable cause refuses to
return an employee who is injured in the course of employment to
work, where suitable employment is available within the employee’s
physical and mental limitations, upon order of the Workers’
Compensation Commission, and in addition to other benefits, shall
be liable to pay to the employee the difference between benefits
received and the average weekly wages lost during the period of the
refusal, for a period not exceeding one (1) year. 

In order to prove entitlement to benefits pursuant to Ark. Code Ann. §11-9-505(a)(1), the

employee must establish: 1) that he sustained a compensable injury; 2) that suitable employment

within his physical and mental limitations was available with the employer; 3) that the employer

refused to return the employee to work; and 4) that the employer’s refusal to return the employee

to work was without reasonable cause.  Torrey v. City of Fort Smith, 55 Ark. App./ 226, 934

S.W.2d 237 (1996).

The credible evidence in the record reflects that the claimant’s job performance was

satisfactory prior to sustaining his compensable back injury of March 10, 2011.  The claimant had

discharged employment duties for respondent-employer without complaints from December 2010

through February 14, 2011, when he became a full-time employee of same.  Further, the evidence

preponderates that any customer complaints regarding the condition of merchandise delivered by

the claimant had been successfully and adequately addressed prior to March 10, 2011.  Any

allegation or assertion of absenteeism put forth by respondent-employer as a basis for the
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termination of the claimant’s employment was likewise addressed prior to the claimant’s March

10, 2011, compensable back injury.  Indeed, the only absenteeism documented during the

claimant’s employment was a March 8, 2011, date when he took his sick sister to a doctor.  The

claimant provided credible testimony that he made up the missed March 8, 2011, date by working

on his scheduled off date.  Respondents disingenuously record March 11, 2011, as an absent date

while at the same time acknowledging that the claimant telephoned on the morning of March 11,

2011, to relay that he had hurt his back and that he was going to the doctor.  Further, the claimant

reported to the store in person before going to the doctor on the morning of March 11, 2011, as

he was directed, and reported his March 10, 2011, work-related back injury to the store manager. 

Nevertheless, the respondents list absenteeism as the reason for the termination of the claimant’s

employment on the March 14, 2011, Termination Report.

The credible evidence in the record reflects that the claimant suffered a work-related back

injury on Thursday, March 10, 2011; that he reported the injury to the accounts manager, Mr.

Womack, once he returned to the store on March 10, 2011, for the final scheduled delivery; that

Mr. Womack accompanied the claimant on the final scheduled delivery, and, in fact, drove the

delivery vehicle; that the claimant notified the store manager on the morning of Friday, March 11,

2011, that he was experiencing severe symptoms attributable to the March 10, 2011, work-related

back injury for which he was going to the doctor; that the claimant was directed by the store

manager to come by the store before going to doctor; that the claimant did go to the store on the

morning of Friday, March 11, 2011, before going to the doctor, during which time he reported to

March 10, 2011, work related back injury to the store manager in person; that following his visit

to Lee County Cooperative Clinic for treatment of his compensable low back injury the claimant
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returned to the store and provided the store manager with an off-work slip and showed her the

prescriptions that had been authored by the physician in the treatment of the back injury.  

Further, the evidence discloses that the store manager contacted owner of the store

regarding the developments involving the claimant, to included that fact that he had reported a

work-related back injury, had been to the doctor, was in possession of an off work slip covering

the period March 11, 2011 through March 13, 2011, and scheduled to report back for work on

Monday, March 14, 2011.  The store manager, Ms. Stultz, did not contact or request that the

accounts manager, Mr. Womack, provide a statement regarding his March 10, 2011, contact with

the claimant.  The owner of the store contacted Mr. Womack and requested that he furnish a

written statement of his March 10, 2011, contact with the claimant.  The statement of Mr.

Womack was written and date Sunday, March 13, 2011.  Mr. Womack acknowledged that he did

not work on Sunday, March 13, 2011.  

The evidence preponderates that the claimant’s employment was terminated on March 14,

2011, in order to refuse to return him to suitable available employment within his physical and

mental limitations, without reasonable cause, following the compensable back injury of March 10,

2011.  Having been furnished a copy of the claimant’s off-work release from Lee County

Cooperate Clinic, respondents were fully aware that the claimant was scheduled to return to

regular duties on Monday, March 14, 2011.  Respondents elected to terminate the claimant’s

employment as a means of refusing to return him to work which was available within his physical

limitation from the compensable injury.  The documents put forth by respondents in order to

justify the termination of the claimant’s employment are woefully lacking when the totality of the

evidence in this record is considered, and point instead to a coordinated effort to avoid liability for
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workers’ compensation benefits to an injured worker.  Respondents are liable for the payment to

the claimant of his average weekly wage of $340.00, for a period of one (1) year in accordance

with Ark. Code Ann. §11-9-505 (a).

AWARD

The respondents are herein ordered and directed to pay all reasonable hospital, nursing,

medical and other apparatus expenses growing out of and in connection with the treatment of the

claimant’s compensable back injury of March 10, 2011.

The respondents are further ordered and directed to pay to the claimant his average

weekly wage of $340.00, for a period of one (1) year beginning March 14, 2011, as a result of

their refusal to return the claimant to available employment within his physical limitation without

reasonable cause, pursuant to Ark. Code Ann. §11-9-505 (a).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

_______________________________________
ANDREW L. BLOOD,

     Administrative Law Judge     


