
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G002048

LISA TOWLER   CLAIMANT

TYSON POULTRY, SELF INSURED RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,
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Claimant represented by CONRAD ODOM, Attorney, Fayetteville,
Arkansas.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On August 22, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing. A pre-hearing conference was conducted on September 13,

2010, and a pre-hearing order filed on September 14, 2010.  A copy

of the pre-hearing order has been marked as Commission’s Exhibit

No. 1 and without modification or objections is made part of the

record.  As a result of the pre-hearing conference and prior to the

hearing on August 22, 2011, the parties agreed to the following

stipulations:

1. On April 9, 2008, the relationship of employee-self

insured employer existed between the parties.

2. The appropriate weekly compensation rates are $222.00 for

total disability and $167.00 for permanent partial

disability.

3. On April 9, 2008, the claimant sustained a compensable

injury to her low back.
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4. There is no dispute over medical services through July 9,

2010.

5. There is no dispute over temporary total disability

benefits through March 9, 2010.

By agreement of the parties, and as a result of the pre-

hearing conference and prior to the hearing on August 22, 2011, the

parties agreed to the following issues to be litigated:

1. Whether the claimant’s difficulties on and after December

30, 2009 were related to the claimant’s compensable

injury of April 9, 2008.

2. The claimant’s entitlement to additional medical services

after July 9, 2010 and additional temporary total

disability benefits after March 9, 2010.

3. Attorney’s fees.

The claimant contends that the employee-employer relationship

existed on or about April 9, 2008.  The claimant also contends that

on that date the claimant sustained an injury to her back. The

claimant contends that the claim was initially admitted as

compensable and benefits were paid. The claimant learned in a

letter dated July 9, 2010, that the claimant’s workers’

compensation carrier was denying additional benefits.  The claimant

remains under the active care of Dr. Knox and the claimant remains

off work under a doctor’s care and is entitled to temporary total

disability benefits. The claimant also contends that the claim has

been controverted and the claimant is entitled to a controverted

attorney’s fee. 
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The respondent contends that the respondent accepted the

claimant’s injury as compensable. She slipped and fell at work on

April 9, 2008, injuring her hip. It is the respondent’s contention

that the claimant’s new protrusion at L5-S1 presenting

approximately twenty-one months post injury is unrelated to the

April 9, 2008 fall. The respondent denies that the claimant is

entitled to any medical treatment related to that new finding and

denies that the claimant is entitled to any temporary total

disability benefits. The stipulations agreed to by the parties at

the pre-hearing conference on September 13, 20010 and contained in

the pre-hearing order filed on September 14, 2010, are hereby

accepted as fact. From a review of the record as a whole to include

medical reports, documents, and other matters property before the

Commission and having had the opportunity to hear the testimony and

observe the witness and her demeanor, the following decision is

rendered.

FACTUAL BACKGROUND  

The claimant is a 28 year old female (Record 8/22/2011 at p.

7). She began working for the respondent in 2007 (Record 8/22/2011

at p. 9).  The claimant testified that initially she was a line

worker but progressed to a technician in the pet foods section

(Record 8/22/2011 at p. 9).  Eventually, the claimant testified she

became the back up lead for production set up (Record 8/22/2011 at

p. 10). The claimant was injured on April 9, 2008. The injury was

to her back (Record 8/22/2011 at p. 10). The claimant’s injury was

accepted by the respondent (Record 8/22/2011 at p. 10, 11,
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Commission’s Exhibit No. 1, at p. 1).  The respondent has paid

temporary total disability up until March 9, 2010 and medical

benefits up until July 9, 2010 (Commission’s Exhibit No. 1 at p.

1). The claimant subsequent to her 2008 injury continued to work

and was treated by Drs. Haws, Cooper, and Routsong (Record

8/22/2011 at p. 11). The above listed doctors prescribed a course

of conservative treatment which included physical therapy. The

claimant worked at light duty restrictions during this time period,

restrictions which the respondent accommodated (Record 8/22/2011 at

p. 25, 26). The claimant continued treatment from the date of her

injury until her last visit with Dr. Routsong on March 24, 2009

(Claimant’s Exhibit No. 1 at p. 1-6). During the time that she was

being treated for her low back injury in June of 2009, claimant

began to develop issues with her left knee.  The left knee issues

resulted from a fall at home (Record 8/22/2011 at p. 17).

Subsequently, the claimant received surgery for her left knee in

June of 2009.  She then received surgery on the right knee, again

unrelated to her work, on October 15, 2009 (Record 8/22/2011 at p.

27). While the issues with the right knee were unrelated to the

claimant’s work the pain in her right knee and leg began two days

after her October surgery. Upon seeing Dr. Coker on December 11,

2009, due to continued pain in her right knee and right leg, he

referred the claimant to a neurologist (Claimant’s Exhibit No. 1 at

p. 7). As a result of that referral the claimant saw Dr. Moon on

December 30, 2009, who recommended an MRI of the lumbar spine
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(Claimant’s Exhibit No. 1 at p. 8, 9). The claimant had an MRI on

January 13, 2010.  

Dr. Moon reviewed the MRI on January 18, 2010, and made the

following recommendations:

“I recommend spine surgical consultation...The
MRI of her lumbar spine reveals an enlarged
disc extrusion at L5-S1 on the right which is
impinging on the right S1 nerve root. I think
this is the source of her pain and other
radicular symptoms.” (Claimant’s Exhibit No. 1
at p. 11).

Dr. Moon referred the claimant for a surgical consult.  In

February 16, 2010, the claimant saw Amberlyn Naples, APN. Ms.

Naples after consultation with the claimant made the following

assessment:

“A preliminary review of the x-rays and MRI
from 1/13/10 demonstrated L5-S1 right
paracentral disc herniation.  When this MRI is
compared to the MRI from August of 2008, it
has worsened.  In August of 2008, she had disc
bulging at L5-S1.”

Ms. Naples referred the claimant to physical therapy and

medication, with  Dr. Knox signing off (Claimant’s Exhibit No. 1 at

p. 13). Claimant testified that despite the referral to physical

therapy, the medications, and re-evaluations under the care of Dr.

Knox, she had continued issues with her right leg.  She testified

that the leg would go completely numb and she had severe pain

(Record 8/22/2011 at p. 12). Additionally, on the February 16, 2010

visit, the claimant was placed off work from February 16, 2010 to

April 17, 2010 due to the large L5-S1 disc herniation.  Ms. Naples

also notes that the claimant is not to return to work until after

the evaluation by Dr. Knox (Claimant’s Exhibit No. 1 at p. 15). On
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March 18, 2010, Dr. Knox again reviewed the claimant’s records

noting that she recently underwent an MRI that demonstrated a

rather sizable disc herniation at L5-S1 on the right. He noted that

there was a mild bulge at L4-5. Dr. Knox noted that he agreed with

Dr. Moon’s previous assessment that the area of the MRI seems

significantly worse than the scan done a couple of years ago. Dr.

Knox noted that he was inclined to keep her off work for the next

two months and allow her to give physical therapy a “full court

press” (Claimant’s Exhibit No. 1 at p. 17).  On that same date Dr.

Knox issued a letter to Susan Randolph in reference to the

claimant’s medical treatment.  He stated:

“Her current MRI scan demonstrated a frank
herniation/extrusion at 5-1 on the right.
Noting that this was probably causing a
substantial component of her discomfort.”

  He also kept the claimant off work based on his evaluation

(Respondent’s Exhibit No. 1 at p. 61, 62). Dr. Knox saw the

claimant in May of 2010, at which time he again reviewed the last

MRI and noted a sizable disc herniation at L5-S1 which he stated

was certainly indicative of her symptoms. He went on to say:

“I am inclined to recommend that Lisa consider
surgical decompression by way of L5-S1
hemilaminotomy and discectomy. (Claimant’s
Exhibit No. 1 at p. 18).

In July of 2010, the claimant was denied additional benefits

(Record 8/22/2011 at p. 13). Claimant then began to treat with Dr.

Blankenship (Record 8/22/2011 at p. 13). In her first consultation

with Dr. Blankenship on August 3, 2010, Dr. Blankenship noted the

following:
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“Ms. Towler states that in April of 2008 she
slipped and fell at work...she had been
treated by Dr. Routsong initially and then by
Dr. Knox. The most recent treatment was a
course of physical therapy several weeks ago.
She has had other physical therapies over the
past two years. She had an injection...with no
relief. After this last round of physical
therapy Dr. Knox offered her surgical
intervention for the L5-S1 disc herniation
that she has. I reviewed this MRI. Although it
is seven months old now it does confirm a
large right sided L5-S1 disc herniation. The
patient was working until she was injured at
home and tore her ACL in June of last year.
The patient’s back according to her and the
records that I have reviewed has not been
significant as the buttock and leg pain. She
has had ample conservative treatment for this.
She is at the point where Dr. Knox has offered
her surgical intervention for her L5-S1 disc
herniation at the point of getting it
scheduled and despite the fact that workers’
comp had been covering this for two years,
they denied coverage for this.”

 
Additionally, Dr. Blankenship added:

“...She most certainly has failed routine and
usual conservative measures.

In summary I agree with Dr. Knox and have
offered her an L5-S1 discectomy as an
outpatient on the right hand side.”
(Claimant’s Exhibit No. 1 at p. 20, 21).

Prior to surgery Dr. Blankenship did a final MRI on the

claimant which confirmed the large L5-S1 disc herniation on the

right as well as compression of the S1 nerve root (Claimant’s

Exhibit No. 1 at p. 23). 

The claimant ultimately had surgery on August 18, 2010 (Record

8/22/2011 at p. 14). Claimant testified that the August 2010

surgery did not help her condition (Record 8/22/011 at p. 13). Dr.

Blankenship noted in the claimant’s visit to his office of August
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31, 2010 that the claimant had undergone surgery on August 18th,

and had done great for the first four days with no leg pain. The

leg pain returned with a vengeance. He stated that if anything her

leg pain was worse than it was prior to the surgical intervention

(Claimant’s Exhibit No. 1 at p. 36). The claimant testified that

she continued to have the same problems as before the surgery with

numbness in the leg, tingling, and severe pain (Record 8/22/2011 at

p. 13). She testified that she had tried additional conservative

measures such as injections, physical therapy and medications, post

surgery and those measures had been of little help (Record

8/22/2011 at p. 13). The claimant continued with physical therapy

and injections to no avail. Ultimately having a second surgery on

December 15, 2010. Dr. Blankenship recommended an anterior and

posterior lumbar arthrodesis (Claimant’s Exhibit No. 1 at p. 44).

The claimant testified that the second surgery helped with some of

the pain but that she still had a lot of back pain (Record

8/22/2011 at p. 14,  Claimant’s Exhibit No. 1 at p. 47). Claimant

testified that as of the hearing date of August 22, 2011, she was

still being treated and had not been released. She stated that she

needed an additional injections in her back and that the bills

related to her surgery and treatment since March of 2010 had been

unpaid (Record 8/22/2011 at p. 15). She also testified that she had

not received temporary total disability since March of 2010 (Record

8/22/2011 at p. 15). The claimant testified that she couldn’t work

at the time of the hearing because of constant back pain (Record

8/22/2011 at p. 17). According to her testimony, the claimant had
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been recommended a growth stimulator which was completed but was

not released to go back to work (Record 8/22/2011 at p. 18).

DISCUSSION

  The claimant has an admittedly compensable injury from April

9, 2008. She has been provided some medical treatment and temporary

total disability. The question to be addressed is whether problems

of December 30, 2009 are related to her admittedly compensable

injury from April of 2008.  On December 30, 2009, Dr. Moon referred

the claimant for a MRI. After several consults and conservative

treatment recommendations, Dr. Knox recommended surgery in the form

of a discectomy.  He noted that the claimant had a MRI that was

worse in 2010, revealing a disc herniation as compared to the

August 2008 MRI which revealed a bulge at the same level.

Ultimately, the claimant had surgery in August of 2010. Subsequent

to that surgery the claimant continued to have pain but continued

physical therapy and injections. She ultimately had a second

surgery based on Dr. Blankenship’s recommendation. After surgery,

the claimant noted some improvement but had continued pain and in

her testimony expressed the need for further injections.  While the

claimant had knee surgeries in June of 2009 and October of 2009, it

is clear from the testimony that the lumbar spine injuries are not

caused by those surgeries. Dr. Knox and Dr. Blankenship concur that

the claimant’s MRI worsened between from August of 2008 and January

of 2010 resulting in the need for surgery.  Clearly, the claimant

was being treated for her 2008 injuries related to her back when

she found her self in need of the knee surgeries. The respondent
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has submitted a June 2010 review of the claimant’s MRI by Dr.

Hronas. He confirmed the worsening disc issues and opined:

“Most traumatic disc herniations are evident
on initial imaging studies done shortly after
the injury. The four month period between the
initial injury and the first MRI examination
is more than adequate time for a disc
protrusion to fully manifest itself. The
standard medical teaching is that disc
herniations improve or spontaneously resolve
within twelve months after the initial
occurrence if left untreated. They generally
do not gradually progress or worsen over a
period of 18 to 21 months from the original
trauma. Therefore, the new protrusion at L5-S1
demonstrated on the January 13, 2010 study
approximately 21 months after the injury is
likely the result of a new injury and
unrelated to the fall injury reported on April
9, 2008.” (Respondent’s Exhibit No. 1, at p.
64).

In reviewing the claimant’s testimony as well as the opinion

of doctors Knox, Blankenship, and Hronas, I am inclined to find

that the claimant’s problems after December 30, 2009 are related to

her admittedly compensable injury from April 9, 2008. Both Dr. Knox

and Dr. Blankenship concur that the MRIs show a worsening of her

lumbar spine from a bulge to a disc herniation at the L4-5 and L5-

S1 levels. I have considered Dr. Hronas and the conclusions that he

draws from the latest MRI, noting his conclusion that the much

worsened disc herniation is not typically found to be the result of

original trauma but the result of a new injury. However, there is

nothing in the record to support that the claimant suffered a new

injury causing her to have continued low back and lumbar spine

problems. Admittedly, the claimant suffered a left knee

injury/surgery in June of 2009, and a right knee surgery in October
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of 2009. Again, there is no documented evidence to show that her

knee injury or knee surgeries caused further deterioration of the

claimant’s lumbar spine.  Recognizing that the claimant has had

other health issues, most notably the two knee surgeries during

treatment for her 2008 back injury, the claimant clearly has a

worsened MRI from the initial 2008 MRI taken in relationship to her

low back injury and the MRI taken in January of 2010.  I find no

evidence in the record to support the finding that the claimant’s

problems after December 30, 2009, are related to anything other

than the admittedly compensable low back injury from April 9, 2008.

The next question to be addressed is whether the claimant

should be entitled to additional medical services after July of

2010. The claimant has an admittedly compensable injury from 2008.

Additionally, I have found that the claimant’s problems post

December 30, 2009 including the worsened back condition resulting

in a disc herniation are related to her admittedly compensable

injury.

  Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary total disability as
provided by this chapter.”

It is factually settled that the claimant in this case has a

compensable injury from 2008 that occurred while in the employ of

the respondent. Once it is settled that the claimant has a

compensable injury the question of medical services must be

determined by looking at the facts in question and determining if
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the medical services are reasonably necessary for the treatment of

the claimant’s injury. A.C.A. §11-9-508(a) requires that:

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
nursing services and medicine, eyeglasses,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aides and
other apparatuses may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting v. Randall, 12 Ark. App. 358, 676 S.W 2d 750 (1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury and prior decisions. In Georgia Pacific Corp. v.

Dickens, 58 Ark. App. 266, 950 S.W. 2d 463 (1997), the respondents

denied payment for treatment in the form of office visits from 1993

until 1995 Id at 464. The Court affirmed the Commission’s findings

that the claimant’s follow up medical care was reasonably necessary

for treatment of her compensable injury. In the Georgia Pacific

case, the record submitted described the ongoing nature of the

claimant’s symptoms and indicated continued usage of the TENS unit

and the taking of the medication. The Court noted that the

Commission considered the multiple surgeries and claimant’s

persistent symptoms of pain, irritation, and limitation of motion

in her elbow with continued use of medication and a TENS unit for

pain control and finding that the office visits and medical

treatment in 1993 through 1995 were reasonably necessary. Georgia



G002048-Towler -13-

Pacific at p. 466. The claimant in that case also testified at

length about the ongoing problems with her elbow and stated that

she continued to take medication and use a TENS unit for pain, Id

at p. 466.  Here, the claimant testified that subsequent to her

right knee surgery she developed right leg and knee pain and that

the right leg and knee pain was continuous.  Additionally, the

claimant testified she received no relief from physical therapy

injections or medication.  Drs. Knox and Blankenship noted worsened

MRIs between August 18, 2008 and January 13, 2010 and recommended

first in August of 2010, a discectomy and secondly in December of

2010, a posterior and anterior lumbar arthrodesis. The first

procedure gave the claimant no relief and the second procedure

provided some relief.  

In GE Rail Care Repair Services Workers’ Comp v Hardin, 62

Ark. App. 120, 969 S.W. 2d 667 (1998) the Arkansas Court of Appeals

held a physician’s note constituted essential evidence that

continued treatment of an employee for a work related injury was

reasonable and necessary. In the present case, we have not only the

claimant’s testimony to her continued pain but Dr. Knox and Dr.

Blankenship’s notations recommending first a discectomy and second

a posterior and anterior lumbar arthrodesis. The second surgery was

recommended by Dr. Blankenship due to the claimant’s continued

pain. It is clear from the review of both Dr. Knox and Dr.

Blankenship’s notations and recommendations for a first surgery as

well as Dr. Blankenship’s notations and records from the second

surgery that both doctors felt that the recommended procedures
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would cause improvement to the claimant’s condition. Additionally,

the claimant testified that after the second surgery she

experienced some improvement but still had some pain.  

The claimant has provided sufficient evidence in the form of

testimony and physician’s notations and recommendations to prove

that her request for additional medical services after July of 2010

is reasonably and necessarily related to the treatment of her

admittedly compensable injury from 2008. Not only did the claimant

testify as to continued right leg pain but both doctors Knox and

Blankenship recommended surgeries as a solution for her low back

pain.  Taking into consideration the respondent’s requested review

of the claimant’s MRIs by Dr. Hronas in June of 2010, and his

conclusion that the claimant’s worsened back condition was most

likely the result of a new injury, I am inclined to find that the

claimant’s requested medical treatment and services are reasonably

and necessary related to the 2008 admittedly compensable injury. 

Additionally, the claimant testified that she needed

additional injections after the surgery in December of 2010 which

she had not received. However, I find no medical recommendations

documenting her need for such injections.  Therefore, while the

claimant has proven and provided sufficient evidence to prove that

her request for treatment as it relates to the surgeries,

therapies, and injections prior to and including the December 2010

surgery are reasonably and necessarily related for the treatment of

her 2008 injury, I cannot find that her request for additional
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injections is reasonably and necessarily related to her admittedly

compensable injury from 2008. 

Additionally, the claimant contends that she is entitled to

temporary total disability after March 9, 2010. Temporary total

disability is that period within the healing period in which the

employee suffers a total incapacity to earn wages, Ark. State

Highway Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

The claimant clearly was placed off work in February of 2010, based

on the notations made by Dr. Knox’s staff of February 16, 2010

(Claimant’s Exhibit No. 1 at p. 15). The claimant then remained off

work through two surgeries with no return by the date of the

hearing.  Therefore, I find that the claimant is entitled to

temporary total disability from March 9, 2010 until such point as

she is released to return to work.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant’s problems from December 30, 2009

and subsequent are related to her April 9,

2008 admittedly compensable injury. The

medical evidence shows that she had a disc

bulge in 2008 that worsened into a herniation

in January of 2010. There is no credible

evidence to support the herniation resulting

from any other injury other than the

admittedly compensable injury on April 9,

2008.
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2. The claimant is entitled to additional medical

treatment from July 2010 and including but not

limited to the two surgeries that I have found

are reasonably and necessarily related to the

treatment of her admittedly compensable

injury. However, I should note that her

testimony relating to subsequent injections

needed after the December 2010 surgery which

she has been unable to receive are not

supported by medical documentation or

evidence other than the claimant’s testimony.

Therefore, I find the injections are not

reasonably and necessarily related to the

treatment of her admittedly compensable

injury. Additionally, the claimant was placed

off work on February 16, 2010 and remained so

at the time of the hearing. Therefore, the

claimant is entitled to temporary total

disability from March 9, 2010 until such time

she is released to return to work. 

3.  The claimant’s attorney is entitled to the

appropriate fees based on the above findings.

ORDER

The claimant’s problems from December 30, 2009 and after are

related to her April 9, 2008 admittedly compensable injury.
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The respondent shall pay for additional medical treatment

including but not limited to 2010 surgeries related to the

compensable injury.

The respondent shall not be liable for any injections after

the  December 2010 surgery.

The respondent shall pay to the claimant temporary total

disability benefits from March 9, 2010 until claimant is released

to return to work.

The respondent shall pay to the claimant’s attorney the

appropriate statutory attorney’s fees based on the above findings.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

     This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                          
                                  AMY GRIMES
                             ADMINISTRATIVE LAW JUDGE
                                         


