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Claimant pro se.
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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On November 1, 2010, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The testimony of Dana D. Totty, the claimant, coupled with medical reports and other

documents comprise the record in this claim.  Additionally, the records of the two (2) prior

hearings as well as the rulings growing out of same have been incorporated and made a part of

this record.  Respondents acknowledged that the claimant had furnished copies of mileage and
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out-of-pocket expenses; that the afore had been submitted sometime ago to the claim adjuster;

that the payment of the afore was being processed/inputted; and that the would be paid, thereby

removing the afore as issues to be addressed during this proceeding.  (T. 15).   

DISCUSSION

Dana Denise Totty, the claimant, with a date of birth of September 28, 1961, has an 

eleventh grade education.  The claimant commenced her employment with respondent-employer

on August 23, 2003, as the office manager, and continued in the employment of same for

approximately three and one-half (3 ½) years.  

The compensability of the claimant’s May 2, 2006, injury is not disputed.  As noted above,

two (2) prior hearing have been conducted in this claim and the record of same as well as the

ruling growing out of the hearings have been incorporated and made a part of this record.  The

claimant’s job duties as office manager for respondent-employer were detailed during the prior

hearings.  Prior to her employment with respondent-employer the claimant worked as an office

secretary for Wixon Brothers, a propane business that also put in water pumps for farmers.  Most

of the claimant’s employment history has consisted of office/clerical work.

The claimant explained that her work-related injury involved both hands, her elbow, and

upper arm.  The testimony of the claimant reflects that she has specific physical restrictions as a

result of the compensable injuries to her upper extremities.  The claimant further testified

regarding the impact of her injury on her daily activities.  Specifically, the claimant testified that

she has difficulties performing everyday tasks of cooking, cleaning, doing her hair and makeup,

and brushing her teeth.  

Although she has sought work, the claimant testified that she has not worked since she last
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worked for respondent-employer.  In terms of the type of employment she has sought, the

testimony of the claimant reflects that she has not limited her efforts to office setting, but anything

she could find, however she has not been successful.

The claimant testified that in September 2009, she went to the Arkansas Rehab Center in

Jonesboro and spoke to Michael Lloyd regarding vocational rehabilitation.  The claimant testified

that Mr. Lloyd is still attempting to obtain her medical records.  The testimony of the claimant

reflects that she is attempting to pursue some additional education/vocational rehabilitation

through Arkansas Rehab Center.  Regarding her last contact with Mr. Lloyd, the claimant

testified:

It was in December.  He stated that he had not received
medical records.  And I called.  He said the only thing he had was
from Dr. Moseley here in Jonesboro. (T. 11).

The claimant’s testimony reflects that she has called to offices of the other physicians that

provided medical treatment in connection with the compensable injury and requested that they fax

her medical record to Arkansas Rehab Center.  The claimant explained that in May 2010, she lost

her house and that everything she has is in storage, to include the hearing transcripts of the prior

workers’ compensation hearings.  

Regarding any specific area of interest that she would like to pursue vocationally, the

claimant’s testimony reflects:

No, sir, I haven’t.  He said that he would send me or have
a battery of tests done to find out what I would be eligible for.  What
I would be able to do with my restrictions. (T. 11-12).

Arkansas Rehabilitation Center is a State agency.   The testimony of the claimant reflects that

when she contacted the claim adjuster with respondent-carrier requesting vocational rehabilitation
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the request was refused.  

The claimant testified that the last physician to render treatment in connection with her

compensable injury was Dr. Gordon, a sports medicine doctor, in Little Rock.  The clamant

maintains that while Dr. Gordon examined her he did not provide any medical treatment.  The

claimant’s testimony reflects her understanding of how she came to be seen by Dr. Gordon:

No, I had asked to go back for more medical treatment 
and I was under the impression that Travelers was the one that 
sent me to Dr. Gordon. (T. 13).

Claimant testified that she was seen by Dr. Gordon on one (1) occasion, October 2, 2009, and

that he relayed that he could not help her.   The claimant noted that at the time of the afore visit,

she was still having problems with her hands, elbow and upper arm, which she relayed to Dr.

Gordon.  The testimony of the claimant reflects that Dr. Gordon did not perform any diagnostic

tests during her visit.  Claimant testified, regarding the afore:

No, sir, he told me if I had a torn rotator cuff that he could
help me but under the circumstances he could not help me. (T. 13).

The claimant testified that her right shoulder complaint had been a component of her

compensable injury since its inception.  The claimant added:

Yes, it’s progressively getting worse.  It’s gone over to my 
left shoulder now. (T. 14).

The claimant testified that on December 20, 2010, she went to the nurse practitioner, Kim, at the

Church Health Clinic who recommended that an MRI scan be obtained and that she be seen by an

internal medicine doctor.  The claimant testified that she did relay the afore recommendations to

respondent-carrier. 

During cross examination the claimant acknowledged that her medical treatment under the
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care of Dr. Matthias, Little Rock hand and upper extremity specialist, was the product of a

change of physician request.  The claimant’s testimony reflects that she was seen by Dr. Matthias

a couple of times and referred to Dr. Rutherford, a Little Rock neurologist, who performed

electrodiagnostic testing on the arm from the shoulder down.  The claimant was informed of the

results of the testing and advised that they could not find anything.  Specifically, the testing did

not reveal any suggestion of cervical radiculopathy, brachial plexopathy, ulnar neuropathy, or

medial neuropathy on either upper extremity.  

Based on the contents of the October 2, 2009, report of Dr. Gordon reflecting that she

had been referred by Dr. Matthias, the claimant concedes that her visit to Dr. Gordon was a

referral of same, explaining:

He could have, yes, sir.  I don’t know.  That’s why I said
I was under the impression that it was from Travelers. (T. 17).

Likewise, the claimant concedes that x-rays of her shoulder may have been obtained during the

October 2, 2009, visit to Dr. Gordon in addition to the physical examination.   Regarding her

discussion with Dr. Gordon at the conclusion of the visit, the claimant testified:

Honestly he just said he could not help me.  His exact words
were, if I had a torn rotator cuff that he could fix that.  But given my
circumstances he cannot help me. (T. 18).

Dr. Gordon recommended that the claimant be seen by Dr. Bruce Safman, a pain management

specialist, for further evaluation and possible treatment.  The claimant testified that she was next

seen in connection with her injury by a physician’s assistant in December 2010.  The claimant

explained that she cannot afford to go to a regular doctor, and that she has been seen at the

Church Health Clinic for various complaints.  The claimant is now taking prescription medicine,
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Mobic, an anti-inflammatory.  The testimony of the claimant reflects that the problem is mostly in

her right shoulder and has now migrated to her left shoulder:

And it does - - yes, sir, it radiates down my left arm.  My
left arm is not as severe as the right but I’m having the same 
symptoms in the same area as the right arm, as I’ve stated from 
day one.  Sometimes it’s not as bad but it never goes away.  And
I can pick things up and I drop it, you know.  I don’t know if it’s 
connected.  I don’t know.  I want to know.  And I’ve discussed 
all this with Ms. Sandavol (phonetic).  And she said that, her exact
words is, they would do nothing further to help me. (T. 19).

The claimant underwent carpal tunnel release surgery on both hands as well as the release of the

ulnar nerve in the right elbow. 

The testimony of the claimant reflects that she has applied for work numerous times since

her compensable injury and surgery.  In addition to applying for office work, the claimant

testified:

I have been to Kroger’s.  I’ve been to Taco Bell.  I’ve been 
to Barnes and Noble.  I’ve been to the job fairs. (T. 20).

Claimant acknowledged that her some of her inability to find work could be attributed to the 

economy, however added:

That’s part of it, yes, sir.  But I’ve also had them, when I 
told them my restrictions then they said that I was a high risk and 
they would not hire me. (T. 20).

The claimant denied that her restrictions are all self-imposed:

No, sir.  When I applied for office positions I told them that
I can work for a couple of hours and then I have to rest.  And that is
per Dr. Matthias, because I cannot set at the computer and work like
I used to.  It hurts too much.  And he is the one that put me on those
restrictions because I told him I just cannot do it.  And they said they
cannot give me a break every two hours, so they wouldn’t hire me.
That’s why I started going to Taco Bell or Barnes and Noble.  Well,
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Barnes and Noble told me that I was over-qualified to be a cashier
so I didn’t know what to do.  (T. 20-21).

As far as her area of interest with respect to retraining, the claimant’s testimony reflects:

I don’t know.  I’ve been in office work all of my life and 
the lady at the legal department in the workers’ comp office 
suggested retraining.  She didn’t suggest anything in particular.
She just suggested that I discuss retraining to find something that
I could do.  And that’s when I went and asked for vocational rehab.
And Ms. Sandavol said, no they would not send me to school for 
retraining. (T. 21).

The claimant explained that she did not propose a program of vocational rehabilitation, but only

wanted to know what was available.  Claimant’s testimony reflects that the claim adjuster relayed

“that they would not do that”. (T. 21).  

The claimant asserts that she applied for Social Security disability pursuant to the

recommendation of Ms. Sandavol, the claim representative.   The testimony of the claimant

reflects that she had been denied a couple of times on the administrative level and that she now

waiting for a hearing, which may be in excess of a year out.   The claimant attributed the problems

with her hands and arms as the basis for her disability in the Social Security filing:

No.  I explained to them both arms, my wrist, my 
limitations, provided copies of all medical records and I mean 
that’s all I have.  I would rather work.  I don’t want to be disabled.
And that’s what I tried to explain to Ms. Sandavol.  That’s why I
asked to be retrained and, of course, she’s denied it. (T. 22).

The claimant concedes that the physicians that she has seen have not been able to give her a 

reason or diagnosis for the problems that she is experiencing:

No, sir.  And that’s what I’ve asked for all along.  Going
all the way back to my first visit with Dr. Moseley in his medical
records I stated to him that I had this problem.  And he didn’t do
anything about it. (T. 23).
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The claimant acknowledged that in relaying her complaints to Dr. Matthias he ordered the testing

that he thought might give some clue as to what was wrong with her.   Claimant’s testimony

reflects that Dr. Matthias was selected by the Workers’ Compensation Commission as a result of

her request for a change of physician.   As to any other measures that might be undertaken to

address her problems attributable to the compensable injury, the testimony of the claimant

reflects:

Well, I don’t know.  That’s just it.  The way it’s getting
worse is what is scaring me.  Because I don’t want to reach a 
point in my life where I can’t use my arm anymore.  Or both arms,
for that matter, you know.  And it really terrifies me and every 
time I call Ms. Sandavol all she wants to do is settle with me. 
And I told her, it’s not about the money.  Fix me.  You know, if
I could undo every bit of this and never have the surgery again, I 
would do it.  Because I have lost everything because of this. (T. 24).

During further examination, the claimant testified that she is not opposed to treatment by a

pain management specialist, adding:

If it will make me better, no.  I would jump through hoops
to quit hurting. (T. 25).

The claimant did not have any medical records from her visit to the Church Health Clinic when 

she was seen by the nurse practitioner.  Regarding the nature of her examination by the 

nurse practitioner during the December 20, 2010, visit, the claimant testified:

Yes.  Well, pretty much the same thing Dr. Gordon did.
She applied pressure to my arm as she was raising it, moving it, 
rotating it different ways.  Both arms she did that.  And she applied
pressure to the top of my head.  And that’s the same thing Dr. Gordon
did. 

She said that she recommended an MRI because she believed
it was something cervical and she said that I should also see an 
internal medicine doctor.  But I don’t understand what that’s for. (T. 25-26).
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The claimant continued, regarding her December 20,2010, contact with the nurse practitioner:

No.  And the Mobic that she put me on, she said it was 
normally prescribed for osteoarthritis but she said that maybe 
it would help with the inflammation in my arms.  So she was going
to try that. (T. 26).

The denied that any doctor in the past has suggested that she may have arthritis or that the subject 

has been bought up, adding: 

No.  But my pain is not in the joint.  It’s not in my upper 
shoulder joints.  It’s in the - - 

I guess it’s the muscle area right here below the joint is where
it hurts.  And it’s the size of my hand, you know.  I don’t know how
else to describe it.  It’s right there in that same spot.  And now this one
is doing the same thing. (T. 26).

The testimony of the claimant reflects that there is an area of the same dimension on her left 

shoulder as on the right, however not as severe.  Further, the claimant testified that when she 

applies pressure to the spot with her fingers it hurts - - it hurts to touch:

Yes, sir.  It’s not as severe when I don’t touch it.  But if I 
apply pressure it does hurt.  I’ve had someone come up and just 
smack me on the arm.  And I have just about dropped, it hurts so 
bad to be touched. 

Yes.  I mean I don’t have to do anything different, even 
sleeping at night I cannot roll over and lay on my right side at all.
And now it’s getting to where I can’t do it on my left side. (T. 27).

The claimant testified that she started taking the Mobic on the same day she received it, December

20,2010, however as of date of the hearing, January 7, 2011, she could not appreciated a

difference in her symptoms.   Prior to the prescription Mobic claimant testified that she took over-

the-counter medicine, Excedrin, which helped some but not a lot.   

Diagnostic studies performed on February 26, 2007, disclosed the claimant’s compensable
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injury as moderately severe carpal tunnel syndrome of the right upper extremity, mild carpal

tunnel syndrome of the left upper extremity, and mild entrapment of the right ulnar nerve across

the elbow.  At the time of the prior hearing of April 3, 2009, which generated the June 10, 2009,

Opinion, the claimant had undergone a right ulnar nerve decompression and right carpal tunnel

release under the care of Dr. Claiborne L. Moseley, II, a Jonesboro orthopedic surgeon.   The

claimant came under the care of Dr. Robert C. Matthias, a Little Rock orthopedic surgeon with

the Hand & Upper Extremity Center, as a result of being granted a change of physician request

through the Medical Cost Containment Department of the Arkansas Workers’ Compensation

Commission.

The claimant was seen by Dr. Matthias on at least two (2) occasions, June 10, 2008, and

June 24, 2008.  The June 24, 2008, report of Dr. Matthias concluded:

ASSESSMENT:
Persistent bilateral arm pain and right upper arm numbness and 
tingling following bilateral carpal tunnel release and right ulnar
nerve decompression.

PLAN:
We discussed treatment options.  I do not see anything clinically 
or electrodiagnostically to explain her symptoms.  My thought 
would be that her symptoms are either coming from her cervical
spine or from her right shoulder.  I have recommended additional
workup in these areas.  I have not seen her old electrodiagnostic 
studies, but I do not think that would make any difference, given 
her normal studies now.  I will allow her to return to work, avoiding
repetitive motion for more than two hours at a time with both upper
extremities.  I will plan to see her back on an as-needed basis. 
(JX #1, p. 21, April 3, 2009, Transcript).

On October 2, 2009, the claimant was evaluated by Dr. Eric H. Gordon, with Arkansas Specialty 

Orthopedics, pursuant to a referral of Dr. Matthias.  The October 2, 2009, evaluation report of 
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Dr. Gordon reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Dana is a 47-year-old female who is currently unemployed.  She
comes to see me today for evaluation of right upper extremity 
complaints and an opinion in regards to her problem.  She reports
the problem with her right upper extremity began around May of
2006.  She does not recall a particular injury but thinks that her 
symptoms developed over a period of time on the job due to work-
ing at her computer all day long.  In the past she has been treated 
with carpal tunnel release and a release of her right ulnar nerve.
Despite this, she continues to have symptoms and problems that
she reports are limiting to her and are really cause for her 
unemployment.  The pain symptoms range from mild to severe.
She describes a sharp, aching, burning type pain.  It seems to start
around the back of her shoulder and does travel down her arm.
This is associated with the feeling of numbness and tingling, and
the symptoms only seem to be getting worse with time.  Lifting 
and use of the arm seem to aggravate it.  Rest helps it somewhat.
She is not currently taking any medication fo this because it does 
not seem to help her very much.  She has recently had a nerve 
conduction test done by Dr. Rutherford without significant findings 
per Dr. Matthias.  He then sent her to me for further evaluation.  
She was kind enough today to fill out a patient’s questionnaire
which was reviewed and is documented in her chart.  Of note, she 
does take Lipitor for high cholesterol.  She is on Premarin for 
hormone replacement and Prozac as an antidepressant.  She is 
allergic to Codeine and Morphine.  In addition to her surgery as 
noted above, she has also had a hysterectomy.  She has smoked 
in the past for twenty plus years but quit in March of 2009.

PHYSICAL EXAMINATION:
She is 5'2" tall, weighs 158 pounds.  She is alert and oriented
time three.  She has normal affect.  She is age appropriate in general
appearance with a medium body habitus.  Inspection of the right
upper extremity is relatively normal in that her skin is intact.  There
are no rashes or lesions outsider her previously healed surgical scars.
There is no sign of infection, no swelling.  With palpation, she has 
mild diffuse tenderness about the posterior shoulder area and about
the trapezius.  Range of motion of the right shoulder is intact both 
actively and passively with some mild pain overhead.  Her arc is 
intact.  Strength about the shoulder rates at 4+ out of 5 without 
focal deficits.  Her deltoid, biceps, and rotator cuff are all 4+ out of
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5.  Her impingement signs both 1 and 2 are negative.  Speed’s
and Jorgensen’s test are negative.  There is no evidence of any
shoulder instability with negative apprehension test.  Normal load
and shift test.  Her Wright’s maneuver is negative as well.  Her 
pulses are intact to her right upper extremity.  C-spine range of 
motion seems to be intact as well.  Spurling maneuver is negative.

RADIOGRAPHS:
X-rays ordered, taken, and interpreted today include AP, outlet,
and axillary views of the right shoulder shows that she has a type
2B acromial arch.  Her glenohumeral joint space is well maintained.
No other significant abnormalities.

IMPRESSION/PLAN:
Right shoulder and upper extremity pain with numbness.  Etiology 
is uncertain.  Per her report, her previous studies with Dr. Rutherford
were negative, and Dr. Matthias apparently did not feel there was any
interventions that he could offer her.  Unfortunately, I am in the same
camp.  I do not see any surgical lesion here.  The exact cause of her 
pain is somewhat difficult to nail down, and I wonder if she does not 
have some type of pain syndrome.  I would recommend that we send
her to see Dr. Bruce Safman for further evaluation and possible 
treatment. (RX #1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, the prior hearing records as well as rulings growing out of same,

medical records and other documentary evidence, application of appropriate statutory provisions

and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, to include May 2, 2006, the relationship of employee-

employer-carrier existed among the parties when the claimant sustained a compensable cumulative

trauma injury, during which time she earned wages sufficient to entitle her to weekly

compensation benefits of $452.00/$339.00, for temporary total/permanent partial disability.
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3. The evidence preponderates that a vocational rehabilitation evaluation is 

reasonable in relation to the disability sustained by claimant as a result of the May 2, 2006,

compensable injury. 

4. The prior rulings in this claim, to include the June 10, 2009, Award growing out 

of the April 3, 2009, hearing, and the February 26, 2010, Opinion growing out of the December

4, 2009, hearing are res judicata.  

5. The recommended referral of the claimant by Dr. Eric Gordon to see Dr. Bruce 

Safman for further evaluation and possible treatment reflects reasonable necessary treatment in

connection with the compensable cumulative trauma injury of the claimant.   

6. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable cumulative trauma injury of May 2, 2006.   

7. The respondents have controverted the claimant’s entitlement to additional 

medical treatment, to include the referral for pain management evaluation/workup and treatment,

and the claimant’s entitlement to a vocational rehabilitation evaluation.

CONCLUSIONS

The claimant asserts entitlement to additional workers’ compensation benefits as a result 

of her acknowledged compensable cumulative trauma injury of May 2, 2006.  Specifically, the

claimant seeks additional medical treatment and vocational rehabilitation.  Respondents have

controverted the claimant’s entitlement to further medical treatment and vocational rehabilitation.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant seeks additional workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.
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Additional Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), provides in relevant part that “the employer 

shall promptly provide for an injured employee such medical, surgical, hospital, chiropractic .   .   .

and nursing services and medicine .   .   . as may be reasonably necessary in connection with the

injury received by the employee.”  A claimant may be entitled to ongoing medical treatment after

the healing period has ended, if the medical treatment is geared toward management of the

claimant’s compensable injury.  

Respondents stipulated that the claimant sustained a compensable cumulative trauma 

injury on or about May 2, 2006.  The diagnostic studies performed on February 26, 2007,

disclosed the moderate to severe carpal tunnel syndrome of the right upper extremity; mild carpal

tunnel syndrome of the left upper extremity; and mild entrapment of the right ulnar nerve across

the elbow.  On March 30, 2007, the claimant underwent surgery under the care of Dr. Claiborne

L. Moseley in the form of right carpal tunnel release and right ulnar nerve decompression at the

elbow.

Pursuant to a change of physician request the claimant came under the care and treatment

of Dr. Robert C. Matthias.  Afer the initial evaluation of June 10, 2008, the claimant underwent

recommended electrodiagnostic study by Dr. Reginald J. Rutherford.  The results of the afore

study (nerve conduction study and needle examination) were normal with no evidence to suggest

cervical radiculopathy, brachial plexopathy, ulnar neuropathy or median neuropathy in either

upper extremity.  The claimant was again seen by Dr. Matthias on June 24, 2008, at which time he

recommended additional work up in the area of the claimant’s cervical spine or right shoulder.

The claimant was ultimately referred by Dr. Matthias to Dr. Eric Gordon, who evaluated
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her on October 2, 2009.  Following his evaluation/examination of the claimant Dr. Gordon

offered that the claimant might “have some type of pain syndrome” and recommended further

evaluation and possible treatment by Dr. Bruce Safman, a pain management specialist. 

Respondents declined to provided the claimant with recommended evaluation/treatment of a pain

management specialist as set forth in the October 2, 2009, report of Dr. Gordon.  There is

credible evidence that the claimant was seen by a medical provider at the Church Health Clinic on

December 2010, for treatment of her pain complaints, which she attributes to the compensable

injury.  The nurse practitioner that examined the claimant in December 2010, performed an

examination similar to that performed during the October 2, 2009, evaluation by Dr. Gordon. 

The claimant is sincere in her efforts to obtain relief from her symptoms.

What constitutes reasonably necessary medical treatment is a question of fact for the

Commission. Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999). 

The injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.   The afore medical services may include that necessary to

accurately diagnose the nature and extent of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705 (a) (3) (Repl. 2002); Aretex Hydrophonicis, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.

2d 845 (1983).

In the instant claim, the compensability of the claimant’s cumulative trauma injury is not

disputed.  The claimant has undergone surgery in the form of a March 30, 2007, right carpal

tunnel release and right ulnar nerve release and a May 2007, left carpal tunnel release in the
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treatment of her compensable injury.  The credible evidence preponderates that the claimant

continues to suffer from severe symptoms attributable to the compensable injury.  Dr. Eric H.

Gordon, the last sanctioned physician to evaluate/examine the claimant, offered specific

recommendations in the treatment of the claimant’s compensable injury, which included

evaluation and possible treatment.  Respondents refused to provided further medical treatment to

the claimant as recommended by Dr. Gordon.  The credible evidence in the record preponderates

that the claimant remains in need of medical treatment to address her compensable cumulative

trauma injury.  Further, that the treatment as recommended by Dr. Gordon in the October 2,

2009, report is reasonably necessary in connection with the claimant’s compensable injury. 

Respondents have controverted the claimant’s entitlement to addition medical treatment as

recommended by Dr. Gordon, which is reasonably necessary in connection with the treatment of

the May 2, 2006, compensable injury.

Vocational Rehabilitation 

The claimant sustained a compensable cumulative trauma injury to her upper extremities

and underwent surgery in connection the treatment of her compensable injury.  The claimant has

not been gainfully employed since last performing employment duties for respondent-employer on

March 29, 2007.  While the December 4, 2009, hearing before the Arkansas Workers’

Compensation Commission was on the claimant’s claim for workers’ compensation benefits

pursuant to Ark Code Ann. §11-9-505 (a), additional compensation benefits due to the failure of

respondent-employer to return her to work without reasonable cause, the evidence disclosed that

the claimant could not physically perform the essential requirements of her job as office manager

because of residuals of her compensable injury.  
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Dr. Claiborne L. Moseley, II, a Jonesboro orthopedic surgeon, performed all of the

surgeries in connection with the treatment of the claimant’s compensable cumulative trauma

injury.  At the time of his final visit with the claimant, November 29, 2007, Dr. Moseley

pronounced the claimant at maximum medical improvement and assessed her with a 5%

permanent physical impairment based on AMA Guides to the Evaluation of Permanent

Impairment.  Dr. Moseley’s report reflects that the impairment rating was “based on paragraph #2

on page 495".  The afore information is lodged in 5th Edition of the AMA Guides to the

Evaluation of Permanent Impairment.  Arkansas Workers’ Compensation Commission Rule

099.34 mandates the use of the Guides to the Evaluation of Permanent Impairment (4th ed.

1993), in the assessment of anatomical impairment, pursuant to Ark. Code Ann. §§11-9-519 (h),

11-9-521(h), and 11-9-522(g).  The respondents have paid indemnity benefits to the claimant to

correspond with the impairment rating furnished by Dr. Moseley in his November 29,2007,

report.  

Neither the end of the claimant’s healing period or the extent of the claimant’s anatomical

impairment growing out of the compensable cumulative trauma injury has previously been

addressed by the Commission.  Further, the afore is not before the Commission at this point.  Ark.

Code Ann. §11-9-505 (b), provides in pertinent part:

(1) In addition to benefits otherwise provided for by this 
chapter, an employee who is entitled to receive compensation 
benefits for permanent disability and who has not been offered
an opportunity to return to work or reemployment assistance 
shall be paid reasonable expenses for travel and maintenance 
and other necessary costs of a program of vocational rehabilitation
if the commission finds that the program is reasonable in relation
to the disability sustained by the employee
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(2) The employer’s responsibility for additional payments
shall not exceed seventy-two (72) weeks, regardless of the 
length of the program requested. 

*       *       *

(4) A request for the program, if elected b the claimant, 
must be filed with the commission prior to a determination
of the amount of permanent disability benefits payable to the
employee.

At the time of her June 24, 2008, final visit with the claimant, Dr. Matthais allowed the

claimant to return to work, avoiding repetitive motion for more than two hours at a time with

both upper extremities.  The afore restrictions on the claimant’s work activities have never been

lifted.  The claimant’s work history consist principally of office work entailing the use of a

computer.  The credible evidence reflects that the claimant sought employment in an office setting

where she could utilize her experience and skills.  Failing the afore, claimant then sought

employment at a variety of businesses without success.  

Rehabilitation-wise, the claimant sought assistance from respondent-carrier and was

denied. (T. 12).  In September 2009, the claimant contacted the Arkansas Rehabilitation Center in

Jonesboro, Arkansas regarding vocational rehabilitation.  The vocational rehabilitation efforts

through Arkansas Rehabilitation Center are at a standstill until the claimant’s medical records are

provided.    

The claimant has permanent restrictions on her employment activities as a result of the

compensable cumulative trauma injury.  The evidence preponderates that the claimant is entitled

to receive, and has been paid, compensation benefits for permanent disability, and she has not

been offered an opportunity to work or re-employment assistance.  The claimant’s compensable
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injury involves cumulative trauma to both upper extremities.  Severe restrictions are in place with

respect to the claimant’s use of her upper extremities in any work capacity.  Indeed, the two hour

limitation on continuous repetitive motion with both upper extremities has served as a impediment

to the claimant obtaining employment.   In the instant claim, the respondents have essentially

taken the position that the claimant is not a candidate for vocational rehabilitation.               A

claimant suffering compensable scheduled injuries need not be totally disable to be entitled to a

program of vocational rehabilitation.  Hampton & Crain v. Black, 34 Ark. App. 77, 806 S.W.2d

21 (1991).  The evidence preponderates that a program of vocational rehabilitation is reasonable

in relation to the disability that has been sustained by the claimant growing out of the compensable

injury. Respondents have controverted the claimant’s entitlement to vocational rehabilitation. 

AWARD

The respondents are herein ordered and directed to pay all reasonably necessary medical 

treatment in connection with the claimant’s compensable cumulative trauma injury of May 2,

2006, to include the additional evaluation and/or treatment of Dr. Bruce Safman as recommended

by Dr. Eric H. Gordon, pursuant to Ark. Code Ann. §11-9-508 (a).

Respondents are further ordered and directed to pay the cost associated with a vocational

rehabilitation evaluation of the claimant, which is reasonable in relation to the disability sustained

as a result of the compensable cumulative injury of May 2, 2006, pursuant to Ark. Code Ann.

§11-9-505 (b).

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved. 
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IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

  
                        
        


