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STATEMENT OF THE CASE

On October 19, 2010, the above-captioned claim was heard in Harrison, Arkansas.

A pre-hearing conference took place on August 2, 2010.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions are properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of two at the hearing, they are the following seven, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed between the above-

captioned parties on December 21, 2009, when Claimant suffered a

compensable injury to his left shoulder.

3. Respondents paid for medical benefits and temporary total disability benefits

for the left shoulder injury.

4. Respondents have denied and controverted in its entirety the existence of

any lumbar spine injury in connection with the December 21, 2009 work

incident.

5. Claimant’s wages are sufficient to entitle him to an average weekly wage of

$533.00, a temporary total disability rate of $356.00 and a permanent partial

disability rate of $267.00 per week.

6. Claimant currently has a child support arrearage.

7. The handwritten emendation on page 10 of Joint Exhibit 1 was made by Dr.

Christopher Arnold.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained a compensable injury to his lumbar spine.

2. Whether Claimant is entitled to reasonable and necessary medical treatment

of his lumbar spine.

3. Whether Claimant is entitled to temporary total disability benefits from April

20, 2010, to a date yet to be determined.
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4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he was injured in the course and scope of

employment on December 21, 2009, when he shipped and fell approximately

three to four feet out of his work truck.  He landed on his left side on an

asphalt surface.

2. The claimant contends he also injured his lumbar spine upon impact.  An

MRI was performed on April 15, 2010, that revealed a large herniated disc

at L5-S1.  He as taken off work for that injury on approximately April 19,

2010, and underwent back surgery on June 7, 2010.

3. As such, the claimant contends that he is entitled to reasonable and

necessary medical treatment and temporary total disability from April 20,

2010, to a date yet to be determined in connection with his lumbar spine

injury.

4. Finally, the claimant contends that he is entitled to a controverted attorney’s

fee.

5. The claimant reserves his right to any and all additional benefits associated

with this claim, including, but not limited to, any temporary total disability
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associated with future medical treatment, an anatomical impairment rating,

permanent disability benefits, and/or wage loss.
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Respondents:

1. Respondents contend that the claimant sustained a compensable left

shoulder injury for which all benefits have been or are being furnished as a

result of the December 21, 2009 work incident.

2. The respondents contend that the claimant did not sustain a lumbar/spine

injury as the result of the December 21st incident.  The respondents deny

and controvert in its entirety the existence of a lumbar/spine injury traceable

to the claimant’s employment or the December 21st work incident.  Along

those same lines, there is no causal connection between the claimant’s

current lumbar abnormalities and his employment.

3. Alternatively, in the event the claimant is somehow able to establish a

compensable lumbar/spine injury, the respondents plead an offset for any

group medical or short term disability benefits to or on behalf of the claimant

to the extent allowed under Arkansas law.  Likewise, to the extent the

claimant draws any unemployment benefits, the respondents plead an offset

to the extent allowed under Arkansas law.

4. The respondents reserve the right to amend their contentions and position

in all respects after additional discovery has been completed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his lumbar spine.

4. Claimant has proven by a preponderance of the evidence that all of the

treatment of his lumbar spine that is reflected in Joint Exhibit 1 and

Respondents’ Exhibit 1 was reasonable and necessary.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to additional reasonable and necessary treatment of his compensable

lumbar spine injury.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to additional temporary total disability benefits from April 20, 2010 to a date

yet to be determined.

7. Respondents have proven by a preponderance of the evidence that they are

entitled to an offset under Ark. Code Ann. § 11-9-411(a) (Repl. 2002) for the

treatment of Claimant’s compensable lumbar spine injury that was covered

by his group health insurance.

8. Respondents have not proven by a preponderance of the evidence that they

are entitled to an offset under Ark. Code Ann. §§ 11-9-411(a) or 11-9-506(b)
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(Repl. 2002) for Claimant’s alleged receipt of short term disability or

unemployment benefits, respectively, because no evidence shows that he

received either.

9. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee on all indemnity benefits awarded herein,

pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

The witnesses who testified at the hearing were Claimant and Frank Drewery.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were Joint Exhibit 1, a compilation of Claimant’s medical records, consisting

of two index pages and 60 numbered pages thereafter; Respondents’ Exhibit 1, reports

from Total Spine of Arkansas concerning Claimant dated May 3 and 10, 2010,

respectively, consisting of one index page and four numbered pages thereafter;

Respondents’ Exhibit 2, Claimant’s employment application and interview notes from his

personnel record, consisting of one index page and nine numbered pages thereafter; and

Respondents’ Exhibit 3, a transcript of Claimant’s recorded statement taken February 2,

2010, the February 2, 2010 First Report of Injury, and notes taken by the claims

representative on February 4 and April 7, 2010, consisting of one index page and 17

numbered pages thereafter.

Testimony
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Wesley Tilton.  Claimant testified that he went to work for Respondent Interstate

Brands Corporation (hereinafter “IBC”) in August or September of 2009.  He was hired as

a vacation relief driver, and his duties were to “[d]eliver bread, put it up in the stores, and

snack cakes.”  According to Claimant, he was working in this capacity on December 21,

2009, when the following took place:

I was stepped up in the truck to set my paperwork down, and I went to turn
around and I thought I was further in the truck.  And there’s a step inside the
truck, and I fell out of the truck and missed it, you know, because I thought
I was further in.  When I turned around I stepped and fell all the way out to
the ground.

He fell two to three feet, landing on his left side.  Immediately, he was in “an extreme

amount of pain.”  He called his boss Drewery, who was on vacation at the time, who

instructed him to call Ken Pick.  Claimant did so.  Pick came and drove him to the clinic.

There, Claimant underwent x-rays and an examination, and the doctor prescribed pain

medication and told him to go to an orthopedic physician.  Nonetheless, Claimant returned

to the clinic four to six days later to get his pain medication adjusted.  However, the clinic

refused to see him without approval from Respondents, so Claimant called Drewery and

told him of this and the fact that the medication was making him “loopy.”

Respondents accepted his left shoulder injury and paid for all treatment of it,

including surgery.  With respect to his alleged back injury, the following exchange occurred

at the hearing:

Q.  Okay.  All right.  The dispute in this case is whether or not you injured
your lumbar spine when you fell.  Is that your understanding?

A.  Yes.
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Q.  When did you first mention that to anyone?

A.  It was a couple days after that I–after I fell that I told Frank [Drewery].

Q.  What did you tell Frank?

A.  That my lower back was hurting a little bit.

Q.  Okay.  Did he document anything?

A.  That I couldn’t tell you.

Q.  All right.  What else did you talk about in that conversation?

A.  That–well, that, and my pain medication.

Q.  Okay.  Did you mention your back pain when you went back to
Mediquick?

A.  I was–no, I didn’t.  I was more worried about the medication, you know.
It just–I didn’t mention it.

Q.  Okay.  Do you remember when the first time that you mentioned it to a
medical provider?

A.  I think it was the first time that I saw Dr. Cox.

However, Claimant admitted that the first reference to his alleged back problem did

not appear in his records until several months thereafter.  Asked to explain why this was

the case, Claimant stated:  “When I told Dr. Cox about it initially, you know, I wasn’t in a

whole lot of pain at that time, and he was more concerned about taking care of my

shoulder.”  Claimant also admitted that he did not mention his back in his recorded

statement that was taken on February 22, 2010.  His explanation for this was:  “I wasn’t too

concerned about–my back hurt a little bit.  I didn’t think it was as bad as it was.  And I was

still on a lot of pain medication, so I didn’t say nothing because I didn’t think it was that
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bad.”  His testimony was that he was on a lot of pain medication up until the time he

recovered from shoulder surgery–and he stated that he had taken Oxycodone the morning

of the hearing.

Claimant returned to the work after his release after the shoulder surgery, but he

stated that he only worked “a day or two” before being taken back off work because of his

back.  Since that time, he has undergone several injections in his back, along with two

surgeries thereon.  He has not gone back to work yet, and testified that he is still having

problems in this area.

According to Claimant, he had been trying to get a business started involving horse

training at the time he moved to Arkansas in the summer of 2009; but his back injuries

rendered him unable to do this.  He was last on a horse in November 2009, and was

bucked off one time “[m]any, many years ago.”  At present, all he does with his five horses

is to feed them.

His testimony was that he had no pre-existing back problems.  He had to take a

DOT physical before going to work at IBC.

Under questioning from Respondents, Claimant testified that he worked for a towing

service for eight years.  In that job, he performed a number of tasks, including hooking up

vehicles.  He also was employed at a steel mill and for about a year, worked with an

underground electrical crew for a few months, was an electrician for around a year, and

was a maintenance safety and sanitation manager for a pet care company for several

years.  Thereafter, he did not work for around 17 months, except for training a couple of

horses, before going to work for IBC.  This did not comport with his deposition testimony
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that he did not work at all during this period.  He told IBC that he was starting his own

horse training business.  His testimony concerning the last time he rode a horse conflicted

with his statement at his deposition that it was August 2009; and he admitted that he did

not know the exact date.

He stated that he has a child support arrearage of approximately $7,000.00 to

$8,000.00.  Prior to his first back surgery, he smoked one pack of cigarettes per day.

Thereafter, he cut down to half a pack; and at present he has quit smoking.

With respect to the December 21, 2009 fall, he testified that he fell onto his left side,

and tried to catch himself.  His testimony at the hearing was that he did not have any back

pain until a couple of days later; but he did not recall telling his doctor that the onset was

not until a couple of weeks after the fall.  He attributed the discrepancy to being on potent

pain medication.  In his first visit to the clinic, he told treating personnel that he fell on his

left shoulder, and complained only of left shoulder pain.  Between that visit, on the date

of the fall, and the one on December 31, 2009, he spoke to Drewery about his back.

Drewery told him to talk to the doctor about it, but he did not do so.  His explanation for this

failure was that he was more concerned about his pain medication situation.  After he

treated at the clinic, he went to Dr. Christopher Arnold on January 14, 2010; but he did not

tell Arnold about his back.  Despite his insistence that he told Dr. Cox about the back

during their first visit, on January 20, 2010, it does not appear in the medical records of

Claimant’s treatment by Cox until April 7, 2010.  Cox told him that he would not treat this

particular area of the body.  This was also the first time that Claimant told Francis Brown,

the claims representative, about his back problems; despite that fact that he gave a
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recorded statement to her on February 2, 2010.  However, during that statement he

identified his left shoulder as the only body part that was injured in the fall.  Even when he

spoke with her again two days later, only the shoulder was mentioned.  Similarly, the First

Report of Injury indicates only a left shoulder injury.

Claimant’s testimony was that his back symptoms changed in early April

2010–contemporaneous with the mention of the back in the medical records.  During that

period, his symptoms worsened, and “it got to the point where [he] was falling down four

or five times a day.”  Nonetheless, he denied that any event during this time caused the

change in symptoms, and stated that he stayed at home, wearing a sling, for six weeks

after his shoulder surgery.  Claimant was aware that he was diagnosed with a massive disc

herniation on the right.  He underwent a two-level fusion, which he stated cured his left leg

numbness and pain.  Thereafter, he developed similar symptoms in his right leg, and a

second surgery was performed to fix a pedicle screw that had shifted outward.  He placed

the back treatment on his group health insurance, which initially covered it.  However, they

have since denied liability.

Respondents are still covering Claimant’s shoulder treatment.  But they ceased

paying temporary total disability benefits in April 2010.  It was at this point that he began

missing work because of his back.  With respect to his shoulder, he was placed on light

duty in November 2009, and he worked for a time in this capacity until his shoulder surgery

in February 2009.

During this period, according to Claimant, he was around co-workers and a new

supervisor.  But he said nothing to any of them about his back.  Prior to April 7, 2010,
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Drewery was the only person Claimant told about his back.  They only spoke of it once.

Claimant told him he was having some back pain, and Drewery told him to let the doctor

know about it.

Under further questioning from his counsel, Claimant reiterated that he was not at

all active after the fall; he described himself as a “couch potato.”  He had no pre-existing

back problems.  His testimony was that he noticed his back pain worsening after his

shoulder started feeling better.  The following exchange occurred:

Q.  Is that when you noticed your back pain worsening?

A.  Yeah. After my shoulder started feeling better, my back started hurting
worse.  And, of course, they–when they took me off for that couple of days
after they released me back, to go back to work on light duty, my back was
really killing me then.

Q.  Were you on medication at that time?

A.  They took me–like I said, they took me off the narcotics for a couple days,
and that’s when my back really started hurting.

When questioned again by Respondents, Claimant admitted that as of his April 7,

2010 visit to Cox, when he mentioned his back, he had not returned to work.

Under questioning from me, Claimant stated that the walker he was using at the

hearing was prescribed to him after his fusion surgery.  He has not worked anywhere other

than IBC since his fall, and has not trained any horses after moving to Arkansas from

California.  He has not worked in his horses’ hooves since the fall.

Claimant’s testimony was that his falling problem in the spring of 2010 was due to

his left leg numbness.  The numbness occurred gradually, and began with tingling.
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Frank Drewery.  Called by Claimant, Drewery testified that he supervised Claimant

for approximately six months at IBC.  The following exchange occurred during his

examination:

Q.  Did Wes ever mention to you his back hurting?

A.  He did.  He did one time.  He didn’t say it was hurting.  He said it was
bothering him.  He called me.  The doctor wouldn’t see him at Mediquick
because of some former employee had a problem with the doctor there on
another workmans’ [sic] comp case, and the doctor wouldn’t see Wes without
approval from IBC, so I called the HR lady and got approval.  And he
mentioned that his–that the medicine was making him loopy, he wanted to
change his medicine, and that his back was bothering him, was the way he
phrased it, if I remember correctly.

This conversation with Claimant took place around December 31, 2009.  Drewery stated

that he “told him to go ahead and tell the doctor whatever was bothering him, hurt him

whatever, to take care of it.”  According to Drewery, he never documented the

conversation, and the two of them never spoke about his back again.

His testimony was that Claimant was a hard-working, trustworthy individual.

Drewery was laid off on March 13, 2010 after working nearly 25 years for IBC; but he

insisted that he bears no ill will toward the company.  He considered Claimant only an

acquaintance, not a friend.

When questioned by Respondents, Drewery testified that Claimant stated in his job

interview at IBC that he still was still planning to train horses.  After going to work there,

he missed work on two occasions to hold horse training clinics.

With respect to Claimant’s back, Drewery stated that Claimant never mentioned any

more problems to him, despite the fact that he continued to work there on and off for



Tilton - Claim No. G000863 15

several weeks.  But Drewery noticed that his medication was making him “loopy.”  The

witness added:

It was–I want to tell the truth.  I want to make it right.  He said that his back
was bothering him too–but it was just a fleeting–how do I explain this?  It was
just a fleeting comment, the way I look at it, something he threw out there.

Drewery testified that it would surprise him to learn that Claimant failed to mention his back

to the claims representative when he was interviewed.

Under questioning from me, Drewery testified that the December 31 conversation

happened over the telephone, while Claimant was at the doctor’s office.  The clinic was

refusing to see him, and Drewery had to contact a person in the company’s human

resource department to obtain approval for Claimant to go there.  Drewery came away with

the understanding that Claimant was wanting treatment on his back as well as something

done about his medication–which was the reason Drewery told him to go ahead and have

the doctor address whatever is hurting him.

Exhibits-Medical

Claimant’s medical records, contained in Joint Exhibit 1 and Respondents’

Exhibit 1, reflect the following:

In a medical history Claimant had to provide as part of his CDL application on

August 25, 2009, he denied having he spinal injury or disease, or any chronic low back

pain.

On December 21, 2009, Claimant presented to the Mediquick Clinic with left

shoulder pain, which he stated happened after he fell out of his truck and onto his

shoulder.  He returned there on December 31, 2009 and reported that the Tramadol he
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had been prescribed makes him “too loopy.”  Claimant stated that his shoulder was no

better, and that his arm and hand were going numb.  He did not report any other

problems–particularly with his back.

Claimant went to Dr. Arnold on January 14, 2010, and presented with left shoulder

pain and occasional numbness and tingling in the left arm.  His back was not mentioned.

He returned there on February 4, 2010, strictly for his left shoulder and upper extremity.

On January 20, 2010, Claimant saw Dr. Cox for severe left shoulder pain.  He told

the physician that he has a high tolerance for pain, and that this pain is significant.  The

record of the visit does not reflect anything concerning Claimant’s back.  He went back

there on February 17, 2010.  He underwent injections in the shoulder, which were

unsuccessful.  Physical therapy was not recommended.  Claimant elected to proceed with

surgery.  He reported that notwithstanding his light duty status, he was being made to work

at regular duty.  Cox stated that he did not have to be off work entirely, and that it was up

to his employer to find him a light duty position.  On February 26, 2010, Claimant

underwent a left anterior Bankart repair, subacromial decompression, and a distal clavicle

excision.  His final diagnoses were arthritis of the AC joint, bucket handle labral tear, and

rotator cuff impingement.  In a follow-up visit with Dr. Cox on March 15, 2010, Claimant

reported decreased shoulder pain.  He gave a similar report to Arnold on March 4 and 10,

2010.  On those dates, Cox wrote that Claimant “can return to a desk job when he is off

his narcotics.”

Claimant went back to Dr. Cox on April 7, 2010 and reported having stiffness and

a lot of burning in the shoulder.  Moreover, “[h]e says that his low back has been bothering
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him and he has been trying to get in touch with his workmen’s [sic] compensation claims

administrator regarding this.”  Claimant was not having any neurological deficits in his

lower extremities.  Cox informed him that he does not treat low back pain, and that he is

not approved to be treating him for such a matter in any case.  The doctor asked Claimant

to contact the claims administrator about the matter.

Claimant saw Dr. Kenneth Collins on April 12, 2010 and stated that the onset of his

back pain was “4 MONTHS AGO AFTER FALL FROM TRUCK AT WORK.”  (Emphasis in

original) He also reported radiation of pain into his leg.  He was given a steroid injection.

A lumbar MRI conducted on April 15, 2010 reflected moderate degenerative changes, a

small posterior bulge without herniation at L4-5, and a large herniated nucleus pulposis

or herniated nucleus pulposis fragment was “suggested” to the right of midline at L5-S1.

The latter was associated with significant spinal canal narrowing.  Collins took Claimant

off work on April 19, 2010, and continued this on April 21, 2010.

Claimant went to Dr. Luke Knox on April 23, 2010 and reported low back pain with

radiation down the posterior aspect of his left leg to his knee, which he described as

“shooting,” along with numbness down the posterior aspect of his left thigh and the dorsum

of his left foot.  He stated that at the time of his December 2009 fall, “he . . . had problems

with back pain at that time, but he had more pain in his shoulder . . . .”  Dr. Knox noted that

the MRI showed “a large L5-S1 HNP with a fragment just to the right of midline with a

suspect left lateral herniation.”  He kept Claimant off work, and referred him for therapy.

Claimant went to the emergency room on April 26, 2010 for rectal incontinence, and

returned to Knox the next day.  He examined him and wrote:
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We reviewed his MRI scan.  Although it is said to demonstrate a large disc
herniation with underlying spinal stenosis, I disagree with the radiologist’s
notation.  He does not appear to have stenosis, but rather a very
straightforward right-sided disc herniation.  I informed Wesley that the
natural history of this is for it to improve with time.  We are going to keep him
off work for the next two months.  I am not exactly sure what caused his
rectal incontinence.  It may very well be related to his medications.  I do not
believe it to be related to the MRI findings.  I asked that he remain off work
for the next two months.  He is going to pursue an aggressive physical
therapy program through Total Spine.

Claimant’s spinal evaluation on May 3, 2010 reflects that he has done a lot of horse

training, and is experienced with shoeing horses.  He was noted to have “questionable

motivation.”

Cox saw Claimant on May 12, 2010 and wrote, “I anticipate [Claimant] being

released to full duty with regard to his shoulder long before he is released to full duty for

his back.”  He directed Claimant to return in 10 weeks.

On May 25, 2010, Claimant went to Dr. James Blankenship.  The record reads in

pertinent part:

The clinical history that [Claimant] provided to me is that he first started
noticing his back hurting two weeks after his [December 2009] fall.  He did
state that he was on a significant amount of medication during that period of
time and not working or doing anything, and he also did not have any
interval injuries.

. . .

The patient’s MRI was reviewed in its entirety.  He has a massive disk
herniation on L5-S1 in the canal on the right-hand side.  He also has an
extreme lateral protrusion of disk on the left-hand side that abuts and slightly
compresses the ganglion on the lateral pelvic wing.  There is also a probable
posterior annular tear at L4-L5.

Concerning causation:  It is my opinion based on a reasonable degree of
medical certainty that a disk herniation of this size would not be
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asymptomatic prior to his fall.  It is not uncommon for someone to have the
back pain start up at a remote time.  A two-week delay does not concern me
as far as causation.  The patient states that he has never had any back
trouble before or seen a physician for any back problems.  Assuming that
this is the correct statement, it is my opinion based on a reasonable degree
of medical certainty that his back problems at present, the large disk
herniation noted at L5-S1 and probably the annular tear at L4-L5 are directly
related to his on-the-job injury.

He underwent a discography on May 26, 2010.  A CT scan on that date showed a

Grade 4 annular tear at L4-5.  On May 27, 2010, Blankenship wrote that it was his opinion

based on a reasonable degree of medical certainty, that Claimant’s back injury is work-

related, that it is the major cause of his need for medical treatment, and that the injury is

supported by objective findings.  He kept Claimant off work.

On June 7, 2010, Claimant underwent, inter alia, an interbody arthrodesis and

segmental fixation at L4-5 and L5-S1, along with a bilateral discectomy and extreme lateral

disc resection at L5-S1.  He returned to Dr. Blankenship on June 24, 2010 and reported

that he had been “doing fantastic” until he developed significant right leg weakness.  A CT

scan noted that his pedicle screws at L4-5 were placed laterally, and that the right one

extended into the psoas.  On June 28, 2010, Blankenship wrote that Claimant would again

undergo surgery, to have pedicle screws removed and to redo the arthrodesis.  This took

place on June 30, 2010.  A post-operative MRI on July 7, 2010 showed good placement

of all hardware.

Claimant on August 19, 2010 reported that his pain had not improved, and Dr.

Blankenship directed him to continue with his exercise program.  He reported on

September 23, 2010 that he was getting worse, and that two injections he had undergone
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did not provide any significant relief.  A CT scan on that date showed that his hardware

was stable.

Exhibits-Nonmedical

Respondents’ Exhibit 2.  This exhibit contains Claimant’s IBC employment

application and interview notes.  Claimant during his interview stated that he is starting his

own horse training business.

Respondents’ Exhibit 3.  This exhibit includes a transcript of a recorded statement

of Claimant taken February 2, 2010.  He stated that before going to work for IBC, he was

self-employed for about 18 months as a horse trainer.  The last time he worked with horses

was “well before [he] got hurt.”  He stated that on December 21, 2009 at approximately

7:50 a.m., he slipped and fell out of his delivery truck.  When asked what body parts were

injured in the fall, he answered, “My left shoulder.”  Questioned about the December 31,

2009 clinic visit, he stated:  “I went back to Medi-Quick because the, the, the, I guess the

first time it wasn’t Tramadol they gave me.  It was, ah, the pain stuff they gave me was

making me real goofy.”  During the interview, the following exchange took place:

F: What are your symptoms right now?  If I sent you to a different doctor,
what would you tell him is wrong with you?

WT: I can’t hardly lift my arm, my shoulder hurts.

The First Report of Injury or Illness prepared concerning the fall and dated February

2, 2010 reflects that he reported only a left shoulder injury.

The notes of adjustor Frances Brown reflect that she received a telephone call from

Claimant on February 4, 2010, and that he was concerned about the care he was getting
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for his shoulder.  The notes reflect that he wanted a second opinion on his shoulder.

However, the notes are silent concerning his back.

The notes from April 7, 2010 read in pertinent part:

PC FROM CLMT; STATES HE WILL RTW TOMORROW; STATES HE
HURT HIS BACK WHEN INJURED; STATES DR TOLD HIM HE DOES NOT
TREAT BACKS; REVIEWED FILE; EXPLAINED HE DID NOT MENTION
BACK INJURY AT ALL; WE ARE NOT GOING TO ACCEPT BACK INJURY
AT THIS TIME[.]

ADJUDICATION

A. Compensability

Claimant has contended that he suffered a compensable lumbar spine injury on

December 21, 2009.  While Respondents agree that he injured his left shoulder on that

date, they dispute that he suffered a compensable injury to his back.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having greater
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weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___ (citing Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The medical evidence, supported by objective findings, shows that Claimant had

injuries at both the L4-5 and L5-S1 levels.  In addition to the Grade 4 annular tear at L4-5,

he was found to have a large herniation at L5-S1.  The evidence also shows that these

injuries caused internal or external harm to the body that required medical services–as

reflected in Joint Exhibit 1 and Respondents’ Exhibit 1.

As to the alleged cause of his lumbar findings, Claimant gave credible testimony that

while he was working for Respondent IBC on December 21, 2009, he fell out of his delivery

truck–a distance of two to three feet–and struck the ground.  Unquestionably, the fall took

place during the course and scope of Claimant’s employment, while he was rendering

employment services.  Moreover, the incident is one identifiable by time and place of

occurrence.  Indeed, Respondents have not disputed that the fall happened; they accepted

the left shoulder injury that Claimant suffered in the fall, and have paid all benefits in

connection with it.  But they have controverted any alleged back injury.  For that reason,

the central matter is whether the lumbar injuries were caused by this fall.
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1Respondents have not asked that I address the question of when they were
provided with notice of the alleged back injury under Ark. Code Ann. § 11-9-701(a)(1) &
(b) (Repl. 2002), and I shall not address it sua sponte.  Cf. Singleton v. City of Pine
Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed February 23,
2006)(improper for administrative law judge to address issue not raised at hearing),
rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).

Claimant testified that he had no back problems prior to this fall, and the balance of

the evidence does not indicate otherwise.  While he immediately noticed a problem with his

shoulder after the fall, his back symptoms did not develop immediately.  He treated at

Mediquick on the day of the fall, and returned there eight days later, on December 31,

2009.  On the latter date, as Claimant testified and Drewery–his then-boss–confirmed,

Claimant contacted him to get clearance to return to the clinic.  In the course of that call,

Claimant mentioned that his back was “bothering” him.  While Drewery gave him leave to

address this with the doctor at Mediquick that day, Claimant admitted that he did not do

this.  His reason for this, per his testimony, was that he was more concerned about getting

his medication adjusted; the Tramadol he had been prescribed was making him “loopy.”

The medical evidence and Drewery’s testimony corroborate this.

Examination of his medical records shows that Claimant’s lower back problem was

not brought to the attention of treating personnel until April 7, 2010–over three months after

the fall.  Claimant at the hearing insisted that he mentioned it to Dr. Cox during their first

visit, which occurred January 20, 2010, but the records to not reflect this.  He also did not

seek to bring it to the attention of the claims representative1 until Cox told him on April 7,

2010 that he was not authorized to treat that body part (and that backs were not part of his

practice anyway).  Nonetheless, Claimant readily admitted that he did aggressively pursue
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the matter because the medication he was on for the shoulder injury was masking the back

pain.  This, too, is borne out by the medical records.  Dr. Cox wrote that he would not

release Claimant to work at a desk job until he was “off his narcotics”; but

contemporaneously with his getting such a release on April 7, 2010, he informed the doctor

of his back pain.  Accompanying the pain by this point was radiation into the left leg, and

numbness.  Claimant testified that these symptoms developed gradually, and I credit this.

I could find on the basis of the foregoing that Claimant’s lumbar spine condition was

caused by the December 21, 2009 fall.  But along with this evidence is an opinion by Dr.

Blankenship.  As quoted above, he wrote that it was his opinion “within a reasonable

degree of medical certainty” that the L5-S1 herniation, and “probably” the annular tear at

L4-5, are “directly related” to the fall.  In so doing, he recited the history provided by

Claimant.  He told Blankenship that he had no pre-existing back problems–which, again,

is borne out by the evidence.  Claimant related that he had back symptoms two weeks after

the fall, while it actually was only eight days.  The doctor did not find this delay in onset to

be uncommon or a cause for concern, and noted that Claimant was on pain medication

(which, again, is confirmed by the evidence).

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission Opinion

filed February 14, 2005), the Commission addressed the standard when examining medical

opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
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that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic words
"within a reasonable degree of medical certainty" even be used by the doctor;
rather, the Supreme Court has simply held that the medical opinion be more
than speculation; if the doctor renders an opinion about causation with
language that goes beyond possibilities and establishes that work was the
reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

In light of this, I credit Dr. Blankenship’s opinion.  I find in sum that Claimant has

proven by a preponderance of the evidence that he sustained a compensable lumbar spine

injury.
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B. Reasonable and Necessary Medical Treatment

Claimant also argues that he is entitled to medical benefits for his lower back.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) provides that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Based on the evidence adduced at the hearing, I find that all of the treatment of

Claimant’s compensable lumbar spine injury that is reflected in Joint Exhibit 1 and

Respondents’ Exhibit 1 was reasonable and necessary.  I further find that he has proven

by a preponderance of the evidence that he is entitled to any additional treatment thereof

that is reasonable and necessary.

C. Temporary Total Disability Benefits

Claimant has also alleged that he is entitled to temporary total disability benefits

from April 20, 2010, to a date yet to be determined.  The compensable injury to his lumbar
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spine is unscheduled.  See Ark. Code Ann. § 11-9-521 (Repl. 2002).  An employee who

suffers a compensable unscheduled injury is entitled to temporary total disability

compensation for that period within the healing period in which he has suffered a total

incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the underlying condition causing

the disability has become stable and nothing further in the way of treatment will improve

that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

Under Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2009), the party having the burden of proof

on an issue (Claimant in this instance) must establish it by a preponderance of the

evidence.

The medical evidence before me showed that Dr. Collins took Claimant off work in

connection with his back on April 19, 2010.  Claimant’s records do not reflect that he has

been released yet in any capacity.  His testimony, which I credit, is that he has not worked

anywhere since that date, and that he is still suffering from back problems.  Consequently,

I find that Claimant has proven by a preponderance of the evidence that he is still in his

healing period, has suffered a total incapacity to earn wages, and is thus entitled to

temporary total disability benefits from April 20, 2010 to a date yet to be determined.

D. Offset

In their contentions, Respondents have asserted that they would be entitled to an

offset to the extent that Claimant received any unemployment or short-term disability

benefits, or to the extent that any of his treatment was paid for under a group medical

policy.  Nothing before me shows that Claimant drew unemployment or short term disability
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benefits.  Thus, a claim for an offset under Ark. Code Ann. § 11-9-506(b) (Repl. 2002) for

the former, or under § 11-9-411(a) for the latter, is meritless.

As for the question of group health insurance, Section 11-9-411 provides in

pertinent part:

(a) Any benefits payable to an injured worker under this chapter shall be
reduced in an amount equal to, dollar-for-dollar, the amount of benefits the
injured worker has previously received for the same medical services or
period of disability, whether those benefits were paid under a group health
care service plan of whatever form or nature, a group disability policy, a
group loss of income policy, a group accident, health, or accident and health
policy, a self-insured employee health or welfare benefit plan, or a group
hospital or medical service contract.

Claimant’s testimony on this matter, which I credit, was as follows:

Q.  And your group health plan has paid for all of the medical treatment, or
a majority of that; is that correct?

A.  The group health plan initially did, and now since then they have turned
around and reversed all charges on everything.

Q.  Okay.  Do you know how much they have paid so far?

A.  Not–no.  I do not.

No other evidence was offered on this point.  I thus find that Respondents have proven by

a preponderance of the evidence that they are entitled to an offset for the lumbar spine

treatment that Claimant’s group health carrier covered.

E. Attorney’s Fee

I find that Respondents have controverted this claim, including his entitlement to

temporary total disability benefits, insofar as it relates to Claimant’s compensable lumbar



Tilton - Claim No. G000863 29

spine injury.  Claimant’s attorney is thus entitled to a controverted attorney’s fee on all

indemnity benefits awarded herein, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See

Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


