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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On June 13, 2011, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Gloria Thomas - the claimant; Iona McCray; Melanie Bolden; Judy

Davis; and Eddie Thomas, coupled with medical reports and other documents comprise the record

in this claim.
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DISCUSSION

Gloria Diane Thomas, the claimant, with a date of birth of February 16, 1958, completed

the 11th grade and later obtained her GED.  The claimant commenced her employment with

respondent-employer on September 29, 2008, as a caregiver.

The claimant acknowledged that she had some health problems prior to April 2010.  The

claimant had problems with her left knee for which she had undergone an arthroscope.  The

claimant also had problems with depression in the past.  The claimant denied having problems

with any other parts of her body prior to April 2010.  The claimant was approved for Social

Security Disability benefits before April 2010, based on her depression and left knee complaints. 

The claimant acknowledged having arthritis in the past.  The claimant returned to work through

the “ticket back to work” program of the Social Security Administration.  The claimant explained,

regarding the “ticket back to work” program:

Okay.  It was - - when you on Social Security, that if you feel like
you can go back to work, in the system, it - - they’ll give you a
ticket back to work, which I chose to go back to work. (T. 15).

The testimony of the claimant reflects that she started working for Homestead in 2008, off

and on.  Homestead was the predecessor to respondent-employer.  In her return to working, the

claimant denied that her Social Security benefits were terminated, but, rather:

No.  I would continue getting my benefits because you had to make
such an amount in order for, you know, to cut you off, they all[ow]
you 36 weeks out of a year to make so much money. (T. 15).

The claimant’s job entailed caring for elderly people in their homes. The claimant testified

regarding the nature of her duties in the employment of respondent-employer:

Well, I would do mostly everything in the sense of like make sure
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they fed, bath, clothes, make sure that they, you know, had
everything they needed so - -   (T. 16).

The present claim grows out of an April 30, 2010, incident while the claimant was working in the

home of Ms. Dillahunty.  The claimant elaborated regarding the duties she performed in the home

of Ms. Dillahunty:

Yes.  I was doing - - do the whole -  - I would clean the house and
before I leave on Saturday mornings, so I was doing - - make sure
that she was complete before I left. (T. 16).

The testimony of the claimant reflects that she worked in the home of Ms. Dillahunty four (4)

days a week, and was off two (2) days.  The claimant reported for work at 8:00 a.m. and

remained at the resident for four (4) consecutive days, and got off work at 8:00 a.m. four days

later.  

The claimant’s testimony reflects, regarding the events of April 30, 2010, when she

sustained the injuries which are the subject of the present claim:

On April the 30th of 2010, I was approaching the kitchen.  I was - - 
had the food in the oven and as I approached the kitchen, this rug
that I been passing a hundred times slipped away from under me
and had - - and turned my ankle and I was trying to hold onto
something and I couldn’t, and so I fell and - - and I heard
something snap.  I heard the snapping right off like at the ankle. 
(T. 17).

The claimant offered that the accident occurred at approximately 8:45 p.m.  In terms of the areas

of her body that impacted the floor in the fall, the claimant identified the same as her left ankle,

left knee, left arm, back, head and neck, noting that she fell flat “real hard”. (T. 18).  The claimant

described her actions following the accidental fall:

Okay.  After - - I was out for a while and then I was - - I woke up
and I kind of shook it off, and then I know what I had to do is to
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try to call my supervisor and get someone there because I couldn’t
stand up, didn’t have no one around to help me whatsoever.  So I
got to the phone and I called my - - the one that was on call that
night. (T. 18).

The testimony reflect that the supervisor on duty the night of April 30, 2010, was Melody Bolden. 

 The claimant continued, regarding her conversation with Ms. Bolden following the accidental

fall:

I was telling her that I had an accident at the time and I told her that
I had broke my ankle, I can’t stand up, and can’t, you know, can’t
get up, and she said I’ll try to find someone to release you.

But she called back and couldn’t find nobody to release me so I had
to do this, you know, the second thing is to think for myself since I
didn’t have no care from the, you know, Homestead so I had to
stay there all night long. (T. 19).

The testimony of the claimant reflects that she felt she had an injury to her left leg, and that she

was unable to put any weight on it.  The claimant testified that since she could not walk, she

scooted on the floor.  

The claimant testified that since respondent-employer did not provide her any help she

called her ex-husband, Eddie Thomas, who was in Blytheville, Arkansas, to come out and help get

her off of the floor.  The claimant’s testimony reflects, regarding the afore:

Yeah, he came.  I had to scoot myself to the door to open it.  I
couldn’t stand up so as he approached the door, he, you know, I
didn’t realize what kind of shape I was in, he helped me get up and
everything. 

I stayed - - he stayed there about I’d say 30 minutes or something
like that, you know, to get me kind of situated as he could,
whatever he could do, put ice on the - - my knee and ankle and
stuff like that, you know. (T. 20).

The claimant’s shift ended at 8:00 a.m. May 1, 2010.  Regarding any employment duties that she
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discharged from the time of her accidental fall at approximately 8:45 p.m. on April 30, 2010, until

her shift ended at 8:00 a.m. on May 1, 2010, the claimant testified:

Yes, I did.   I - - Ms. Dillahunty fell the same night.  I went in there
and I had to pick her up - - try to pick her up off the floor and - -
and she had scooted closer to her bed in order for me to put, you
know, putting pressure on my leg, by the grace of God, you know,
that I helped her out and got her in bed. (T. 21).

The claimant testified that she first obtain medical care in connection with her injuries from the

April 30, 2010, accidental fall on May 1, 2010, at NEA Clinic.

Regarding the duration of her employment by respondent-employer, the claimant ‘s

testimony reflects:

Well, I was working for Ms. - - I had been working for them for a
while off and on, but I came back - - the last time I came, I came,
you know, I can’t know what year it was, but it’s been - - it would
have been a year in July.  (T. 21).

The claimant denied having any physical problems that prevented her from performing her

assigned job duties in the employment of respondent-employer before the April 30, 2010,

accidental fall.  

The claimant testified that at the time of the accident she was earning in excess of

$500.00, per week.  The claimant has not worked since her April 30, 2010, accident.  The

claimant offered regarding the afore:

I tried to go back to work and I cannot - - when the doctor released
me, I had gave it to Homestead and - - but they sent me a letter, I
tried to draw unemployment but they say I was totally disabled, that
they didn’t have anything I could do. (T. 23).

The testimony of the claimant reflects that within two (2) weeks of the April 30, 2010,

accident she was seen by Dr. Swymn.  The claimant had been initially seen at the NEA Clinic on
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May 1, 2010, in connection with the treatment of her injuries from the April 30, 2010, accidental

fall.  The claimant asserts that she suffered injuries from the April 30, 2010, accidental fall in the

form of a broken left ankle, left knee, left shoulder, neck and back.    The claimant has undergone

surgery on her left upper extremity, which she maintains grew out of the April 30, 2010, accident. 

The claimant explained that following the accident she experienced numbness in the fingers of her

left hand.  Dr. Swymn performed surgery on September 16, 2010, and the same alleviated her

symptoms and the left hand is now back to normal.  The claimant noted in her fall, the left elbow

struck the wooden floor.

The claimant testified that she has undergone a partial knee replacement on the left, which

was performed on December 7, 2010.  The claimant attributes the afore to the April 30, 2010,

accidental fall.  While acknowledging having undergone a previous arthorscopy of the left knee,

the claimant denies having a prior accidents to her left knee before April 30, 2010.   The claimant

concedes that she had pain in the left knee for which she had received medical treatment before

the April 30, 2010, accident.  The claimant maintains that she was nevertheless able to work,

perform her job fully and was happy and content.  The claimant denied taking any medication for

knee pain before the April 30, 2010, accident.  As to whether she was seeing a doctor on a regular

basis bor any problems with her left knee prior to the April 30, 2010, accident, the claimant

testified:

No more than Dr., that I would go get shots for in my knee, Dr. - -
I can’t think of his name. (T. 26).

The claimant explained that it has been “about a year of so” since she last had a shot in her left

knee.  The claimant described the time period between her last shot for pain in the left knee and
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the April 30, 2010, accident as “a period of time”.  (T. 27). The claimant acknowledged having

sufficient pain in the left knee to warrant an injection for same, however maintains that while she

was able to work before the April 30, 2010, accident she has not been able to do so since.

The claimant did not have surgery in connection with her left ankle injury from the April

30, 2010, accidental fall.  The claimant noted that while the left ankle complaint seems to have

healed, she still has trouble with it.  The claimant wore a device on her left ankle until she was

instructed to take it off by Dr. Swymn and released.  The claimant was released by Dr. Swymn in

April 2011, with restrictions.  The claimant is continuing to receive Social Security Disability

benefits.  As to her ability to return to work, the testimony of the claimant reflects:

Well, I don’t feel like I’m able to work with a job that requires
standing, lifting and stuff like that.

I cannot stand long.  I can’t sit long.  If I get still, I can’t hardly
walk.  In the morning time when I get up, I can’t walk.  My leg - -
my feets would not move.

I still have pain, swelling. 

When I stand up a long time or when I sit a long time, so it’s a
barrier of standing and sitting, it really makes it difficult either way.
(T. 28).

The claimant elaborated regarding the symptoms she continue to experience in her left knee:

Oh, definitely can’t stand long, can’t, you know, sit long because it
gets stiff and it stops up my whole process of walking. (T. 28-29).

The claimant uses a cane to assist her in walking.  The claimant testified that she has a scheduled

follow-up appointment with Dr. Swymn in connection with her continued problems with her left

knee. 

The claimant testified that she is taking hydrocodone, which was prescribed by Dr.
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Swymn, for pain relief.  The claimant offered, regarding the duration that she has taken the afore:

Well, after I had my post-op knee surgery, after so many weeks,
that he take me off the pain medicine, but when I went to him on
September the 11th, I mean, not September the 11th, August 11th

that I feel like I needed to go see him and he put me back on it after
he found other - - 

Yes.  Knee pain with something else happen to the knee. (T. 32).

The claimant added that she has ankle pain, which also causes her to need pain medicine.  The

claimant testified that while her left arm does not require medicine, she does not feel that it is back

to normal noting that she still has stinging in the area [elbow] where the surgery was performed. 

The claimant testified that she did not talk to anyone else with respondent after the night

of her April 30, 2010, accidental fall.  The testimony of the claimant reflects that Medicare has

paid for the treatment for her arm, and the partial knee replacement.  The claimant’s testimony

reflects that Medicare and Medicaid has paid for the medical treatment and surgeries.  The

workers’ compensation insurance carrier has also paid for some of the claimant’s medical

treatment.

The claimant received temporary total disability benefits until July 23, 2010, a couple of

months prior to her arm surgery.  The claimant testified regarding the situation surround the

second opinion request of respondents:

Well, I wasn’t able to go, didn’t have any effort or no one helping
me and there ain’t nobody coming to take me to there and since I
had a doctor already, and he already had the, you know, I had
chose a doctor and I couldn’t make it.  I wasn’t able to go.  I
couldn’t - -  - - could move around or couldn’t drive so far. (T. 35).

The testimony of the claimant reflects that Dr. Swymn had indicated that he was going to

schedule surgery.  The claimant was contacted by someone with respondents about seeing another



9

doctor in Little Rock.  The claimant testified that during the period between July 7, 2010 and

August 23, 2010, she was unable to drive comfortably.  The claimant offered that her sister helped

her out a lot.  The testimony of the claimant reflects that she was unable to get in her car and

drive from Jonesboro to Little Rock during the July 2010/August 2010, time period due to

complaints with her left arm, left knee and left ankle. The claimant testified that she would have

been willing to see a physician closer to Jonesboro.  The claimant denied that she intended to

avoid a second opinion evaluation/examination, noting that her only complaint was with the

distance. 

The claimant resides in Jonesboro, and her ex-husband, Eddie Thomas, lives in Blytheville,

Arkansas.  The testimony of the claimant reflects that during the July/August 2010 time period

her sister transported her around to the various appointments and errands.  The claimant testified

that her sister was unable to take her to the Little Rock appointment because she has her own job

that she had to attend.  During the time that her temporary total disability benefits were

terminated on July 23, 2010, the claimant testified that she was still being treatment for her left

arm and left ankle.  The claimant did not receive any further temporary total disability benefits

once they were terminated on July 23, 2010.

During cross-examination, the claimant testified that in addition to obtaining her GED in

2005, she also attended college for a year studying business.  The claimant worked for respondent

in 2005, for a time, before leaving.  Claimant returned to respondent in 2008.  The claimant

sustained two (2) work-related injuries before working for respondent.  In the mid-1990s while

working as a CNA at Baptist Memorial Hospital in Alabama claimant sustained an injury to her

lower back while lifting a patient.  During her February 16, 2011, deposition, the claimant testified
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that she had injured both the middle part of her back and her low back in the lifting incident in

Alabama.  The claimant was off work for a year or two (2) following the afore and settled the

claim for $15,000.00.  

The claimant sustained a second injury in the late 1990's while working for FedEx when a

75 to 80 pound box fell on her left knee.  The claimant acknowledged that during her February

16, 2011, deposition she testified that the FedEx injury was to her right knee.  (T. 40-41).  The

testimony of the claimant reflects that she was off work for two (2) years following the FedEx left

knee injury.  An arthroscopy was performed on the left knee.  Claimant testified that she was

uncertain of the amount of the settlement for the left knee injury.  The claimant concedes that she

was advised by her treating physician for the left knee injury that she needed to find a different

line of work.  The claimant denied that lift restrictions were placed on her in conjunction with

FedEx left knee injury.  The claimant acknowledged that since the injury she had imposed lifting

limits of 25 pounds on her activities. The claimant acknowledged that her family physician, since

the 1980's, has been Dr. Richard Hester, who has had her on arthritis pills for some time.  

During her employment with respondent the claimant did not have to lift in excess of 25

pounds.  The claimant acknowledged that most of the patients in her charge during her

employment with respondent could do what they needed and that she was there to do other things 

for them, like cook dinner.  

Having sustained two (2) prior work-related injuries the claimant acknowledged that she

was familiar with what to do and what actions to take with regarding to reporting work-related

injuries.  The claimant has a non-worked-related motor vehicle accident in 2007 or 2008, in which

her vehicle was rear-ended and she sustained injuries to her neck and lower back.  The claimant



11

was transported to St. Bernards Medical Center by ambulance following the accident.  On

November 5, 2010, the claimant had another motor vehicle accident.  The claimant testified that

she does not remember what happened in November 2010, accident.  During her February 16,

2011, deposition, the claimant testified that a car turned in front of her and spun her and her sister

around.  The claimant was passenger in the vehicle.  Another vehicle hit the vehicle in which

claimant was the passenger.  The claimant asserts that her neck and low back were re-injured in

the accident. (T. 45).  There has been a lawsuit filed in connection with the November 5, 2010,

motor vehicle accident.  The claimant relayed the November 5, 2010, accident, hurt her mid back

in the same area as when she fell on April 30, 2010, while in the employment of respondent.

The claimant is uncertain when she started working with Ms. Dillahunty through her

employment with respondent.  The claimant only stayed at Ms. Dillahunty as of the time that

suffered the April 30, 2010, accidental fall.  The claimant testified that while Ms. Dillahunty was

on a ventilator, she did have to lift her on occasions.  In addressing the conflict in her February

16, 2011, deposition testimony with respect to the lifting, the claimant offered:

Well, she was a person that could get around, but certain things like
help her out the chair to get her up on her walker, her walker.
(T. 46).

The claimant testified that she did not have to lift Ms. Dillahunty completely, but rather assisted

her.  

The claimant maintains that in reporting her April 30, 2010, accident she relayed to her

employer that she slipped on a rug and fell.  The claimant confirmed that during the February 16,

2011, deposition she testified that her ankle snapped and she tried to hold on to the sink bar with

her right hand.  The claimant testified that when she called her supervisor, Melanie Bolden, she
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told her that she had an accident and believed that her ankle was broken.  The testimony of the

claimant reflects that she had to scoot on the floor to get to her cell phone in order to make the

telephone call to Ms. Bolden.  The claimant maintains that she was informed by Ms. Bolden that

no one could come relieve her.  

The claimant’s testimony reflects that she has been receiving Social Security benefits since

2004.  The claimant asserts that her receipt of the Social Security benefits is due to arthritis in her

knee and depression.  The claimant now receives $667.000, per month in Social Security

Disability benefits.  The claimant acknowledged relaying during her February 16, 2011, deposition

that as a part of “ticket to work” she is not allowed to work 40 hours per week.  The claimant

initially denied that during her February 16, 2011, deposition she testified that she knew that in

July 2010, her hours would have to be reduced because of ticket to work, or that as of July 2010,

she could only work no more than 21 to 24 hours.   The claimant later acknowledged the afore,

attributing the reduction of hours to Social Security. (T. 48-49).  

In addition to Ms. Bolden, the claimant acknowledged that about a week following the

April 30, 2010, accident she did speak with Ms. Judy Davis, about the accident.  The claimant

testified that during her conversation with Ms. Davis she relayed that her back was hurt, her left

arm was hurt, and that her hands were numb.  The claimant acknowledge the presence of her

signature on the August 20, 2010, Form AR-C., which does not reference an injury to her arm. 

The claimant offered, regarding the mechanics of the injury to her left arm, that her arm was

straight out beside her body when she fell, and that she fell real hard. 

Claimant concedes that she was probably seen by Dr. Hester in 1989, because of a motor

vehicle accident, with complaints of mid back and shoulder pain.  The medical records also reflect
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that on January 24, 1990, the claimant was seen by Dr. Hester for a complaint of mid back pain. 

In 1993, the claimant was in a rehabilitation program because of the 1993, back injury at Baptist

Memorial Hospital in Alabama.  The claimant had a medium labor classification following her

discharge from the rehabilitation program.  In 1996, the claimant fell and hit her back while lifting

another patient.  Notes from an April 23, 1996, doctor’s visit reflects that the claimant was

hurting from her mid back to her lower back.  The claimant was seen by Dr. Hester  and provided

Flexeril and Lorcet for mid and upper back pain.  The claimant concedes taking medication for

pain for a number of years.  

The claimant was seen by Dr. Hart at the NEA Clinic for her April 2002, left knee FedEx

injury.  The claimant acknowledged that in 2005 she had a diagnoses of arthritis for her back and

knees.  On November 29, 2005, the claimant seen by Dr. Hester following a motor vehicle

accident for complaints of pain in her mid and upper back.  On December 4, 2006, the claimant

had another motor vehicle accident resulting in complaints involving her neck and upper back.  On

June 18, 2008, the claimant sought and obtained treatment for her neck following a motor vehicle

accident in which her wheel dropped off.  

The claimant acknowledged that she has seen Dr. Dryer, D.C., in the past.  On March 23,

2009, the claimant was seen by Dr. Dryer.  The record from the afore visit reflects that on

February 24, 2009, the claimant had a fall while at Bill’s Fresh Market.  The claimant offered that

there was some water on the floor and she slipped and fell on her back.  The chiropractic notes

reflects that the claimant complained of headaches, left knee pain and left-hand numbness and

tingling following the accident.  The claimant denies that she landed on her left side on the wet

floor, but rather her on back..  The claimant disputes the contents of the chiropractic notes, which
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reflect that she landed on her left side but may have rolled to her back.  The claimant

acknowledged being represented by an attorney because of the February 24, 2009, fall, however

testified that she does not recall the results. The record reflects another pain sheet from Dr. Dryer

dated April 22, 2009, relative to the claimant, relaying that she could not lay on her left side at all,

which she wrote. On May 24, 2009, the claimant was again seen at St. Bernards Medical Center

because of a motor vehicle accident.

The claimant testified that when she went to hospital on May 1, 2010, following the April

30, 2010, accidental fall while working, she did not complain about anything other than her left

knee and left ankle.  

The claimant’s 2001 application for Social Security Disability recites as the basis for her

claim, her back, knee problems, severe arthritis, an inability to stand or lift, high blood pressure,

acid reflux, bipolar disorder, manic and depression, auditory hallucinations.  The claimant testified

that the afore conditions were true at the time she applied for Social Security Disability. 

The claimant testified that she has made an effort to go back to work since receiving the

April 2011, release.  Regarding the results of the afore efforts to return to respondent, the

testimony of the claimant reflects:

Well, they had put me back on the books, you know, as a - - how
you do when you carry your letter to the - - from a doctor that he
say, you know, different things that you could do and then I tried to
draw my unemployment and they said I was too - - (T. 58).  

During further direct examination, the claimant testified that she told Dr. Swymn about

her complaints of numbness in his left hand and he elbow at the time of her June and July 2010,

visits.  The claimant’s prior workers’ compensation injuries were in Alabama and Tennessee.  The
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claimant testified that she has never had a prior Arkansas workers’ compensation claim.  

Eddie Thomas, Sr., the claimant ex-husband, testified that he and the claimant were

divorced the first time in 1991, and the second time in 2000.  In April 2010, Mr. Thomas lived in

Blytheville, Arkansas.  The testimony of Mr. Thomas reflects that he received a telephone call

from the claimant on April 30, 2010, informing him that she had been injured, was on the floor,

and that she could not get anybody to come out the residence where she was working to help her. 

As a result of the claimant’s request, Mr. Thomas testified that he got in his car and drove out to

her location.  Mr. Thomas testified regarding his observation upon reaching the claimant’s

location:

I observed - - well, I had been generally coming through the back
door, but she couldn’t make it to the back door so she told me to
come through the front.  So I came through the front.  She was
right there at the door sitting on the floor. (T. 63).

Mr. Thomas’ testimony reflects that the claimant’s left elbow was badly bruised, and that she had

bruises on her left knee and left ankle.  Mr. Thomas testified regarding the actions that he took to

assist the claimant:

Well, I helped her off the floor.  I got her on the couch and I asked
her did they - - did she have any kind of an ice bag or ice pack.  She
said she think there was one in the refrigerator.  So I went to the
refrigerator, opened the refrigerator and it was an ice pack so I got
two ice packs out.  I put one on her ankle and one on her knee and
I just put an Ace band around it. (T. 64).

Mr. Thomas testified that he arrived at the claimant’s location about 9:05 p.m. and remained until

approximately 9:35 p.m.  Regarding the claimant’s condition and location at the time he left, Mr.

Thomas testified:

Okay.  When I got up - - when I got her up off the floor and got
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her on the couch, and then I was just putting the ice packs on her,
and then after that, I helped her to - - got her in bed.

And then after I got her in the bed, she just told me to lock the door
behind me. (T. 64).

Mr. Thomas testified that he did not see any blood, just bruising - - just lots of red spots.  The

testimony of Mr. Thomas reflects that the claimant told him that she slipped on a rug and hit the

floor.  Mr. Thomas offered that the claimant relayed that she thought her leg was broken.  The

testimony of Mr. Thomas reflects regarding subsequent contact with the claimant:

Well, the next morning, I called to see was she going to need a ride,
but my daughter, she came and picked her up. (T. 65-66).

During cross-examination, Mr. Thomas testified that while he and the claimant have been

divorced for some time they are still good friends, noting that they have four (4) children together. 

Mr. Thomas acknowledged that he was not present at the claimant’s location when the claimant

spoke with her employer.  Mr. Thomas did not go with the claimant to her initial treatment at

NEA Clinic.

Iona Lee McCray, the claimant’s sister, testified regarding the claimant’s physical

condition before and after April 30, 2010.  The testimony of Ms. McCray reflects that before

April 30, 2010, the claimant was able to discharge her employment duties for respondent.  Ms.

McCray testified that prior to the April 30, 2010, accident she would go by the claimant’s house

on a daily basis, and that the claimant never complained about any problems with her left ankle. 

The testimony of Ms. McCray reflects that she has spent time with the claimant since the April 30,

2010, accident.  Regarding her observation of the claimant since the accident, Ms. McCray

testified:
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Well, she had to have assistance in walking because she couldn’t
walk by herself. 

And I had to come over there each day and help her to - - to get
around and help her, you know, fix food for her, go help her pay
her bills and stuff like that.  So I was sort of like a sister, you know,
helping her sister out. (T. 68-69).

Ms. McCray testified that she works two (2) hours a day.

Melanie Bolden, CRT coordinator for Homestead or Concerned Care for Seniors, has

been employed by respondent for a total of five (5) years, two (2) of which working in the office. 

Ms. Bolden testified regarding her job duties in her current capacity:

I do - - I assist with hiring.  I help - - I do all of the hands-on
training personal care and continuing education, and then do
compliance and retention with the caregivers. (T. 70).

As to the hours of operation of respondent-employer, Ms. Bolden’s testimony reflects:

When we are not open that - - when the office is not open, we do
forward the phones to one of our cell phones and we take calls. 
We take turns. (T. 70).

Ms. Bolden is one of the individuals that receive the forwarded calls.  

The testimony of Ms. Bolden reflects that on the evening of April 30, 2010, she had calls,

or was on call.  Ms. Bolden testified regarding her contact with the claimant on April 30, 2010:

Around 8:00, 8:30, I got a phone call saying that - - that Gloria
slipped and fell - - she was - - had on satin pajamas and she had
fallen. 
(T. 71).

The telephone call was received from the claimant herself.

That she had slipped on her pajama bottom legs, that they were - -
that her satin pajamas, she had fallen. 

She said that she had hurt her ankle. (T. 71).
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Ms. Bolden denied that the claimant reported any other injuries at the time of the telephone call. 

Ms. Bolden continued regarding the content of the telephone call from the claimant:

I asked her if she wanted me to send someone out.  I told her let me
call and see what I can do.  I called and Dovie Davis is another
person that worked at that - - at that client’s house. (T. 72).

Ms. Bolden testified that Ms. Davis lives in Osceola and could have gone to the claimant’s home

to relieve the claimant.  Ms. Bolden continued:

When I called her [the claimant] back, she said that her - - that she
had someone that had come and helped her get up and put some ice
on her ankle and that she thought she’d be okay till in the morning.

I asked her [the claimant] if she needed any help and she said that
she was going to put some ice on it and that she would go to the
doctor the next morning. (T.72).

Ms. Bolden offered that if needed she would have called an ambulance for the claimant, and the

client’s daughter could have gone out the residence if the claimant had to leave before the other

caregiver arrived.  Ms. Bolden testified that she talked with the claimant about three (3) or four

(4) times the night of April 30, 2010, and that at no point did the claimant relay that she needed to

go for medical treatment.

Regarding her contact with the claimant since the April 30, 2010, telephone calls, Ms.

Bolden’s testimony reflects:

She came in after - - a couple of weeks after her accident with her
daughter and then she came in in April and walked in the office and
said that she would like to go back to work.  I explained that she
would have to bring her compliance information back up to date.

Because our caregivers are bonded.  They have got to have on
record their current license, proof of insurance, TB test, driving
record and I’ve also got to have a Social Security card. (T. 73).
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The claimant’s information was not up to date.  Ms. Bolden testified regarding the afore:

No, it was not.  It had been - - she was out of compliance and I
never heard from her as far as anything else again.  We did bring
her back current.  I had it pending in her file on standby waiting for
her to bring her information in. (T. 73-74).

Ms. Bolden noted that the information was never furnished by the claimant.  As far as her

observation of the claimant during the April 2011, visit of the claimant to the office, Ms. Bolden

testified:

She walked into the office, I mean, she walked unaided in the office
in April, brought a letter.  I make a copy, gave her her original
back.  The copy said that she was on restricted duty. (T. 74).

During cross-examination, Ms. Bolden confirmed that she did not direct the claimant to a

specific physician, explaining:

No.  Because it was - - with our workmen’s comp, what they do is
they go to a doctor and they let them know - - or go to the
emergency room and let them know that it will be a workmen’s
comp claim and give them our information. (T. 74-75).

Ms. Bolden testified regarding respondents’s protocol for reporting work-related injuries:

And any time that there’s any injury, even if you suspect an injury,
you always call because there’s a time line.  So even if someone
thinks they may have hurt their back, even if they didn’t, they still
call.  That’s protocol. (T. 75-76).

Ms. Bolden’s testimony reflects that she did not follow up with the claimant after the April 30,

2010, telephone calls, noting that she took the call and passed on the information to her

supervisor.

Judy Davis, general manager of Concerned Care for Seniors, testified that while she has

been employed by respondent-employer for six (6) years, she had only been the general manager
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for the past two (2) years.  Ms. Davis was on vacation on April 30, 2010.  Ms. Davis was not

directly involved with the telephone calls of the evening of  April 30, 2010.    At to when she first

became aware of the claimant’s injury, Ms. Davis testified:

That night.  Melanie called me, told me that Gloria had fallen.  I
mean, if - - because I needed to know, you know, they would - -
even up there, I’ve got my cell phone and they can call.  So she
calls and said Gloria had fallen and hurt her ankle, and that she had
caught - - that she had asked her if she needed a replacement.  I
told her to go ahead and find one.  She called me back, said she had
talked to Dovie, which is another one of the caregivers of Ms.
Dillahunty, and she said that Gloria had told her that she wanted to
stay the night and she would go see someone in the morning, if it
was still hurting. (T. 78-79).

Ms. Davis testified that she had not spoken with the claimant about the types of injuries she

suffered.  Ms. Davis’ testimony reflects, regarding the afore:

No.  I talked to Melanie that night.  About a week later, Gloria
called and we had set up - - Dr. Lundy (phonetic) had talked to a
doctor because we had gotten the report from NEA Hospital. (T.
79).

Ms. Davis explained that Dr. Lundy is the owner of Homestead.  Regarding her conversation with

the claimant the week following the April 30, 2010, accidental fall, Ms. Davis testified:

Okay.  She called and said nobody had set up an appointment for
her.  I asked her who she wanted to go to and she said she needed a
doctor because she had hurt her ankle and she thought it was
broken.  So we - - we had set up an appointment for her and she
said that she had gone to her doctor and that’s - - and she said she
didn’t want to go to another doctor.  So that’s all the conversation
that we had that day. (T. 79-80).

Ms. Davis testified that the claimant only mentioned her ankle as being injured during the above

conversation.   As to any conversation with the claimant about returning to work, Ms. Davis

testified:
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No.  I was not there when she came in.  Melanie did come to me
and say that Gloria had come in.  She showed me the - - the piece
of paper, you know, that the doctor said she could do light duty.  I
asked her if she was in compliance.  She said there was some things
that she needed to update and a couple of week later, I asked her
had she come in and updated them and she said no. (T. 80).

Ms. Davis testified that employees of respondent-employer [Concerned Care/Homestead]

are paid twice a month, and that document identified as Respondents’ Exhibit 2 at pages 19-20,

represent the pay check stubs of the claimant and her total earnings.

During cross-examination, Ms. Davis was questioned regarding the source of the hand-

written information on Respondents’ Exhibit #2, p. 20:

That - - I’m not sure.  It would have probably come from our
accountant.  She comes in and does payroll.  If we print the- - if we
print this off, it wouldn’t print the gross.  It will just print the
amount of the check and so it someone had asked for this, she
probably would have written it in. (T. 82).

The medical in the record disclosed that the claimant suffered an injury to her left knee on

April 6, 2000, while employed by FedEx in Memphis, for which she underwent arthroscopy in

June 2000, by Dr. Knight.   During a February 15, 2001, visit to Dr. John Harp, the claimant’s

complaint was assessed as post-traumatic chondromalacia of the left knee. (RX #1, p. 16).  The

claimant was followed by Dr. Harp regarding her left knee complaints through October 23, 2001.

(RX #1, p. 28).

The medical evidence in the record reflects that prior to May 1, 2010, the claimant has last

received medical treatment on December 14, 2009, under the care of Dr. Richard Hester, her

primary care physician, with a complaint of nasal congestion.  The office note of the afore visit

reflects assessment of left hip arthralgias with osteoarthritis as well as acute bronchitis.  Prior to
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the afore, the claimant has been seen by Dr. Hester on November 17, 2009, at which time she was

experiencing complaints of upper back and left hip problems. (RX #1, p. 100-101).

On May 1, 2010, the claimant was at the emergency room of NEA Baptist Hospital.  The

emergency room notes regarding the May 1, 2010, visit of the claimant reflects that the claimant

registered complaints/injuries to her left knee and left ankle as a result of a fall the previous night.

The claimant underwent x-rays during the afore visit and was provided medications. (RX #1, p.

102-108). 

The claimant came under the care and treatment of Dr. Jeremy P. Swymn, a Jonesboro

orthopedic surgeon, on May 12, 2010, relative to her left ankle pain.  The May 12, 2010, chart

note regarding the afore, reflects, in pertinent part:

History of Present Illness:
This is a 52 year old female who on May 1st was at work and
slipped on a rug.  She fell and twisted her ankle.  She went to the
NEA Clinic and was placed into a boot and is just now following
up.  She states that she has lateral ankle pain.  She has never had
previous injury to her ankle that she knows of. she states that she
has had pretty significant pain.

*         *          *

PHYSICAL EXAM: Mrs. Thomas is an age appropriate, well
developed, well nourished, 52 year old female in no obvious
distress.  Appropriate and cooperative throughout history and
physical exam.  Awake, alert and oriented times three.  On
examination of bilateral lower extremities, she has swelling around
her distal fibula on the left.  She is tender to palpation around this
areas as well.  No tenderness medially.  She has pretty good range
of motion at this point of her ankle.  Her skin is intact without
lesion.  She is neurovascularly intact.  On the right lower extremity
she has no tenderness to palpation.  Her skin is intact without
lesion. She has normal range of motion.  No tenderness to
palpation.
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X-RAYS: Three views of the left ankle reveal a non-displaced distal
fibular fracture.

ASSESSMENT: Non-displacement Webber B distal fibula fracture.

PLAN: She is in a boot currently.  I am going to make her touch
down weight bearing.  I will she her back in about a month.  We
will x-ray her at that point. (CX #1, p. 1-3).

The claimant was again seen by Dr. Swymn on June 7, 2010, regarding her left ankle pain.  The

chart note of the afore visit reflects:

Mrs. Thomas is about a month and a week out after falling on the
job and fracturing her left ankle.  She is also complaining of some
left knee pain and some numbness in her ulnar two fingers, her ring
finger and small finger.  She is walking in her boot and states she is
feeling better.  However she is still having some pain.

*          *          *

PHYSICAL EXAM: Her tenderness is decreased around her ankle. 
The swelling has gone down.  She is less tender, but still has
tenderness to palpation.  As far as her elbow goes, she is tender
around her ulnar nerve at the elbow and decreased sensation in
those two fingers.  On exam of her left knee she does have good
range of motion in that knee, but she does have crepitus with range
of motion and has a little bit of varus deformity. 

X-RAYS: Three views of the ankle show a Webber B ankle
fracture that is starting to get good callous.

ASSESSMENT: Left Webber B ankle fracture.

PLAN: I am going to continue her in her boot and start
transitioning her to a regular shoe.  In regards to her elbow, we are
going to get an EMG nerve conduction stud on this to see if she
does have cubital tunnel or entrapment of her ulnar nerve.  I am
going to see her back after her EMG and at that point we will x-ray
her left knee next visit. (CX.#1, p. 4-5).

At the time of the claimant’s next visit to Dr. Swymn of July 7, 2010, the chart note reflects that
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her chief complaints were the left ankle and left knee.  The chart note of the afore visit reflects, in

pertinent part:

Gloria is here for follow-up of her ankle for lateral malleolus
fracture that she suffered.  She is doing better from this, but still
having pain.  She is mainly complaining of weakness.  She is also
complaining of left knee pain.  It has gotten worse since her fall and
she has had left elbow numbness and tingling since her fall.  I sent
her for an EMG nerve conduction study.

*          *          *

PHYSICAL EXAM: She does have pain over her medial
compartment of her knee.  There is also some pain over the lateral
side.  She has good range of motion of he knee however.  She does
not have pain in her left ankle directly over her fracture, but does
have pain around her ligaments.  In regards to her left upper
extremity she has basically almost no sensation over her small finger
and has decreased sensation over her ring finger.  She has not lost
any flexion of her small and ring yet.  Results of the EMG nerve
conduction study show significant entrapment at the ulnar nerve
with essentially no sensation to her small finger.

X-RAYS: Three views of her ankle and three views of the knee. 
Left ankle shows healed lateral malleolus.  Left knee shows
significant medial compartment DJD.

ASSESSMENT: Cubital tunnel syndrome.  Webber B ankle
fracture healing well.  Medial compartment arthritis left knee.

PLAN: We are going to go ahead and schedule her today for a
anterior ulnar nerve transposition.  I discussed    .    .    .  We are
going to get her into physical therapy for her left ankle to build up
her strength.  I think she has significantly decreased strength and
proprioception and we need to get this back.  We are also going to
inject her knee.  (CX #1, p. 6-7).

On July 29, 2010, the claimant was seen by Dr. Hester.   After noting that the claimant has

been followed for a number of complaints, to include hypertension, obesity, vasomotor symptoms,

bipolar disorder, acne, osteoarthritis, and radiculopathy, the July 29, 2010, office note reflects that
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the claimant reported having some problems with her neck and upper back and left hip which had

been progressive over the “last several weeks”.  The office note also recites that the claimant had

been evaluated for fracture to her left hip and possibly scheduled to have some surgery done on

her left forearm for nerve damage. (RX #1, p. 109).

The claimant was again seen by Dr. Swymn on August 23, 2010.  The chart note reflects

as chief complaints the left knee, left ankle, and left wrist.  The afore chart note further reflects, in

pertinent part:

Gloria is back today in tears complaining abut her left knee and also
her left elbow.  She is still having numbness in her two fingers that
is keeping her up at night.  This only started after a fall at work. 
She is having significant pain with this and has tried to schedule her
ulnar nerve transposition, however, Workman’s Comp has not
approved this and stated that she needed to have a 2nd opinion
which she and her lawyer feel they to not have to do.  She wants to
have this done, so I told her we could go ahead and schedule this.

*          *          *

PLAN: I went over the risks versus benefits of non-operative
treatment.  I have talked to her about it being outpatient surgery
and she understands.  She wants to proceed.  As far as her left knee
goes, I have reviewed her MRI.  It does appear like she is bone on
bone on the medial side.  The injection did not help her.  I talked to
her about a medial unloader brace and she states she would like to
try it to see if this would make her better.  If not we may talk about
doing some stress views and see if she is a candidate for a partial
knee replacement. (CX #1, p. 8-9).

On September 16, 2010, the claimant underwent a left anterior ulnar nerve transposition

under the care of Dr. Swymn at the Outpatient Surgery Center of Jonesboro.  The operative

report regarding the afore reflects, in pertinent part:

PREOPERATIVE NOTE: Ms. Thomas is a 52-year-old female
who has had significant ulnar nerve problems since a fall at work. 
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She is now to the point where her small and ring finger are numb at
all times.  She had EMG/nerve conduction study that states severe
entrapment of the ulnar nerve at the elbow.  Plan is for anterior
ulnar nerve transposition. .    .   (CX #1, p. 10).

The September 29, 2010, follow-up visit of the claimant to Dr. Swymn reflects that the claimant

was doing extremely well, and that all of her numbness and tingling was gone except at the tip of

her small finger.  The office note of the afore visit further reflects:

PHYSICAL EXAM: she has full range of motion of her elbow. 
She has a little bit of redness around her incision.  She is also
complaining of her back bothering her.

PLAN: I am gong to start her on an antibiotic for the redness.  As
far as her back I think some physical therapy can help with that.  I
will see her back in a month and will recheck on her knee.  She also
has her medial unloader brace and she is doing well with that. (CX
#1, p. 13).

The claimant was again seen by Dr. Swymn on October 27, 2010.  The office note

regarding the afore visit reflects, in pertinent part:

She is about 6 weeks out status post cubital tunnel release.  She is
dong extremely well from this and has a little bit of numbness in the
very tip of her pinky, but that is it.  She is really here to talk about
her left knee.  We have seen her in the past for her left knee.  She
has pretty severe DJD of her medial compartment.  All of her pain
is on the medial side.  She has tried a medial unloader brace and it
has helped her a little bit.  Other than this she is still having
significant pain and she feels like this is the only thing that is
keeping her from feeling like she is doing really well.  Her back is
doing significantly better.

*          *          *
PHYSICAL EXAM: She has good range of motion of her knee. 
She has a stable Lachman.  She has pain around her medial joint
space.  She is neurovascularly intact.  The skin is intact without
lesion.  Stress x-rays are done today which do show collapse of the
medial compartment and reconstitution of the medial joint line with
valgus stress.
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ASSESSMENT: Medial compartment DJD.

PLAN: I have had a long conversation with her about partial versus
total knee arthroplasty.  I told her I think she is a good candidate
for Oxford partial knee replacement.  I went over the risks versus
benefits of non-operative versus operative treatment.   .    .    .  She
understands this.  I have also told her that if she has a lesion on the
outside part of her knee she will need a total knee arthroplasty.  I
will go ahead and schedule her for a left knee Oxford partial knee
versus total knee arthroplasty. (CX #1, p. 14-15).

The record reflects the presence of a November 5, 2010, medical imaging report regarding

a CT of the claimant’s cervical spine which was ordered by Dr. Walter Short. (RX #1, p. 110). 

The evidence further reflects that on November 15, 2010, the claimant was involved in a motor

vehicle accident.  The claimant was seen at Clopton Clinic Internal Medicine on December 3,

2010. (RX #1, p. 111-114).

On December 7, 2010, the claimant underwent a left knee Oxford partial knee arthroplasty

under the care of Dr. Swymn. (RX #1, p. 116-118).  On January 3, 2011, the claimant was seen in

follow up at Clopton Clinic Internal Medicine primarily for hypertension.  The report relative the

afore visit reflects that the claimant had undergone the December 7, 2010, left knee surgery; was

using a quad cane during ambulation; had been attending physical therapy three (3) times a week;

and was using Hydrocodone for pain relief.  The January 3, 2011, report also noted that the

claimant had been involved in a motor vehicle accident on November 15, 2010, and suffered neck

pain as a result of same, for which she had undergone spinal therapy and electrical muscle

stimulation per Dr. Betts, with the last treatment being administered on December 6, 2010. (RX

#1, p. 119).

The record reflects the presence of a January 24, 2011, letter from Dr. Swymn to Dr.
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Stephen Lundy, owner of respondent-employer, regarding the claimant.  The afore

correspondence reflects, in pertinent part:

I have seen Gloria Thomas initially for an ankle fracture and I have
seen her subsequently for other things.  Mainly for medial
compartment arthritis of her knee and also cubital tunnel syndrome. 
She suffered the ankle fracture at work.  She stated, when I saw her
the second time, that she did not have numbness and tingling in her
ulnar digits prior to her fall.  It is conceivable that she could have
fallen and hit her ulnar nerve which could have inflamed her ulnar
nerve and caused a more acute cubital tunnel syndrome.  I can not
say that this is out of the realm of medical possibility, therefore, it is
conceivable that her cubital tunnel syndrome could be from her fall
at work.  I do not believe her medial compartment degenerative
arthritis is related to her fall at work.  She could have had some
exacerbation of pain secondary to the fall, however, the fall at work
did not cause her arthritis.  Her subsequent partial knee replacement
would not be related to her fall at work. (CX #1, 19).

Finally, on April 18, 2011, Dr. Swymn authored a report relative to the claimant.  The afore 

reflects, in pertinent part: 

The above named individual is under my medical care and may
return to work, with the following restrictions; No standing for 8
hours, preferably sit-down duty and no heavy lifting.  To be re-
evaluated in 6 months. (CX #1, p. 20).

On July 11, 2011, the claimant underwent a CT of the left knee at St. Bernards Medical Center

pursuant to the directions of Dr. Swymn.  The radiology report regarding the afore reflects:

FINDINGS:   Medial knee hemiarthroplasty has been performed. 
There is a healing vertical fracture below the tibial prosthesis
consistent with tibial plateau fracture up through the knee
prosthesis.  Callus formation noted.  These findings are new since
the knee arthroplasty plain film x-rays from 12/07/2010.  Medial
femoral component appears to be intact.  There is a small joint
effusion present and soft tissue swelling.

CONCLUSION: Healing fracture through the medial tibial plateau
on the side of the arthroplasty.  Callus formation noted.  This is
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new since the 12/07/2010 study. (CX #2).

The evidence in the record reflects the presence of a January 13, 2011, report of Dr.

Melissa Bean, D.O., which was the product of a review of the claimant’s medical records at the

request of respondent regarding a nexus of the claimant’s left elbow complaint to the April 30,

2010, accident as well as the reasonableness and necessity of the surgical procedure recommended

by the claimant’s treating physician.  The afore report reflects, in pertinent part:

Per your request, I have reviewed the notes and medicals for the
above claimant.  Medical records reviewed.  Date of injury was
4/30/10.  Claimant fell at work and sustained a lateral malleolar
fracture.  Claimant has pain, s/p a fall, on the left ankle, left knee
and left arm.  MRI of the left knee shows bone on bone on the
medial side.  Medications: Nexium, Elanapril, Prozac, Crestor,
physical therapy.  The injured worker had positive electrodiagnostic
testing for ulnar neuropathy on 6/30/11(10).  Records do not
specifically state there were no elbow complaints prior to the fall
4/30/10.  Ulnar transposition request by the physician. 
Determination and rational 1.  Is the need for surgery caused by the
work injury of 4/30/2010?  I do not recommend that the cubital
tunnel syndrome of left elbow is causally work related because
there is no documented history of hand or elbow complaints
documented until 6/7/10, more than five weeks post injury.  The
medical records do not document early complaints of numbness in
little or ring finger.  The lack of documentation or trauma to the
upper extremity reported at the time of the initial injury and the five
week gap in time before documentation of hand or elbow injury or
reports of numbness in the available medical records makes a causal
relatedness unlikely.  The 5/1/10 medical records documents normal
upper extremity.  There is no documentation of trauma until much
later.  2.  Is the surgery reasonable and necessary?  The employee
has not responded to conservative medical management.  Although
surgery has been reported to improve symptoms following trauma,
ulnar nerve transposition is not recommended by ODG.  The
guidelines recommend that conservative care be tried for at least
three months and also that outcomes are superior [with fewer
complications] with simple decompression.  Ulnar neuropathy is
diagnosed.  On 6/7/10 left ring and little finger numbness reported
with loss of pinprick.  6/30/10 the electrodiagnostic studies
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revealed ulnar neuropathy with possible non work related cervical
radiculopathy.  There is no documentation of use of an elbow
pad/splint for at least three months. (RX #1, p. 122).

In addition to documentation regarding the claimant’s prior work related injuries in

Alabama and Tennessee, the record also reflects the presence of the claimant’s earnings from May

2009 through May 2010. (RX #2).  The record also reflects the presence of a Claim For

Compensation, Form AR-C, which was signed by the claimant on August 20, 2010, regarding the

April 30, 2010, accidental fall.  The description of the April 30, 2010, accident from the Form

AR-C recites, “going into kitchen and slipped on rug and hurt my knee and broke my ankle. fell

on back”. (RX #2, p. 24).

The record also reflects the presence of correspondence from respondents to the claimant

regarding respondents’ desire to obtain a second opinion in connection with the claimant’s left

ankle injury. (RX #2, p. 21-23).  The respondents terminated the payment of compensation

benefits following the claimant’s failure to attend a scheduled appointment with the Little Rock

physician, Dr. Rhodes, selected by respondents for the second opinion. 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On April 30, 2010, the employee-employer-carrier relationship existed among the 

parties.  

3. On April 30, 2010, the claimant sustained an injury to her left knee, left ankle, and
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left elbow arising out of and in the course of her employment.

4. The claimant was temporarily totally disabled for the period commencing May 1, 

2010, and continuing through the April 18, 2011.

5. The claimant has failed to sustain her burden of proof by a preponderance of the 

evidence that she suffered an injury to her upper back, cervical spine or left hip in the April 30,

2010, accidental work-related fall.

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable injury of April 30, 2010, to her left elbow, left knee, and left ankle. 

7. The respondents have controverted the payment of temporary total disability 

benefits subsequent to July 23, 2010, in connection with the claimant’s compensable left ankle

injury.  The respondents have controverted the compensability of the claimant’s left elbow and left

knee injuries in their entirety.

8. The issues of the claimant’s average weekly wage and corresponding

compensation

benefit rates are expressly reserved.  

CONCLUSIONS

It is not disputed that the claimant was performing employment services on April 30,

2010, at the residence of a client of respondent-employer and that she suffered a fall.  The

claimant asserts that in addition to the injury to her left ankle and left knee, she also injured her

left elbow, upper back and cervical spine in the accidental fall.  Further, the claimant maintains

that she is entitled to additional medical treatment with respect to her left knee, and the payment

of indemnity benefits for temporary total disability subsequent to July 23, 2010.  Respondents
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deny that the claimant sustained compensable injuries to her left elbow, left wrist, neck and back

in the April 30, 2010, accident.  Further, respondents maintain that all appropriate workers’

compensation benefits associated with the claimant’s compensable left ankle and knee injuries

have been paid.  Respondents deny liability for the cost of the left knee replacement procedure as

not being reasonably necessary in connection with the April 30, 2010, accident but due to pre-

existing problems.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of injuries sustained

subsequent to the effective date of the afore provisions.

Compensability

In addition to the acknowledged injuries to her left knee and left ankle, the claimant

contends that she suffered injuries to her left shoulder, left elbow, upper back and cervical spine in

the April 30, 2010, accidental fall.  Respondents have denied the compensability of the claimant’s

injuries save for the left ankle and left knee.

Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2002) defines “compensable injury”:

(i) An accidental injury causing internal or external physical harm to
the body . . .  arising out of and in the course of employment and
which requires medical services or results in disability or death.  An
injury is “accidental” only if it is caused by a specific incident and is
identifiable by time and place of occurrence [.]

A compensable injury must be established by medical evidence supported by objective findings. 

Ark. Code Ann. §11-9-102 (4)(D).  “Objective findings” are those finding which cannot come

under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16)(a)(i).  If the claimant

fails to establish by a preponderance of the evidence any of the requirements for establishing
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compensability of the claim, compensation must be denied.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).    

The claimant testified that her left ankle, left arm, left knee, back and neck struck the floor

in her April 30, 2010, accidental fall.  Claimant maintains that she “fell flat real, real hard”.  (T.

18).  The medical in the record reflects that the claimant had received treatment and undergone

various diagnostic studies for complaints relative to her upper low back, her thoracic spine,

bilateral hip complaints, bilateral knee pain, right shoulder and radiating right arm pain, her

cervical spine and left forearm pain prior to the April 30, 2010, accident.  

In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing condition are compensable. Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable. Oliver v.

Guardsmark,68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident, and, being a new injury with an independent cause, must meet the

definition of a compensable injury in order to establish compensability for an aggravation. Crudup

v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); Farmland Insurance Co. v. Dubois,

54 Ark. App. 141, 923 S.W.2d 883 (1996).

On November 17, 2009, the claimant was see by her primary care physician, Dr. Richard

Hester with complaints of upper back and left hip problems.  The claimant was again seen by Dr.

Hester on December 14, 2009, relative to her left hip at which time x-rays were obtained and

medication provided.  The claimant suffered her accidental work-related fall on April 30, 2010,

and first received medical treatment for complaints growing out of same the following day, May
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1, 2010, at the emergency room of NEA Baptist Hospital.  The medical records associated with

the claimant’s May 1, 2010, emergency medical treatment recite the injuries to the claimant’s left

ankle and left knee attributable to the April 30, 2010, accidental fall.  

There is no mention in the medical records of complaints by the claimant relative to her

neck, upper back, or left hip prior to her July 29, 2010, visit to Dr. Hester.  By the time of the

afore visit, the claimant had been under the care and treatment of Dr. Jeremy Swymn, a Jonesboro

orthopedic physician, since May 12, 2010, and had been seen on three (3) separate occasions

relative to her left ankle and left knee.  The claimant also complained of symptoms in her left

elbow during the June 7, 2010, visit to Dr. Swymn, which she attributed to the April 30, 2010,

accidental fall.  The claimant has failed to sustain her burden of proof by a preponderance of the

evidence that she sustained a compensable injury to her neck, upper back or hip in the April 30,

2010, accidental fall.

In addition to the claimant’s left knee and ankle, the evidence preponderates that the

claimant suffered an injury to her left elbow/wrist in the April 30, 2010, accidental fall.  In

describing the mechanics of the April 30, 2010, accident, the claimant noted that she fell on her

left side and that her left elbow made contact with the wooden floor.  The medical reflects that the

claimant’s symptom of numbness in the ring and small fingers of her left hand was first

documented on June 7, 2010.  Thereafter, during subsequent visits, in addition to her left knee

and ankle complaints, the claimant’s complaints regarding the fingers of her left hand were relayed

to her treating physician.   The August 23, 2010, office note of the claimant’s visit to Dr. Swymn

recites that the finger symptoms only started after the April 30, 2010, accidental fall.  The medical

in the record reflects the presence of objective findings evidencing injury to the claimant’s left
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elbow.  The claimant was diagnosed with left cubital tunnel syndrome, for which she underwent a

left anterior ulnar nerve transposition under the care of Dr. Swymn on September 16, 2010.  The

procedure relieved the claimant’s symptoms in the left ring and small fingers.  In his January 24,

2011, correspondence to Dr. Stephen Lundy, the owner of respondent-employer, Dr. Swymn

identified the nexus between the claimant’s April 30, 2010, accidental fall and the resulting cubital

tunnel syndrome.  The claimant has sustained her burden of proof by a preponderance of the

evidence that she sustained an injury to her left elbow arising out of and in the course of her

employment on April 30, 2010.  Respondents have controverted the compensability of the

claimant’s left elbow compensable injury.

Additional Medical Benefits - Left knee

It not disputed that the claimant had suffered a prior injury to her left knee on April 6,

2000, while employed at Federal Express, for which she received medical treatment.  The

claimant suffered an injury to her left knee in the April 30, 2010, accidental fall.  The records of

the May 1, 2010, NEA Baptist Hospital emergency room visit of the claimant noted objective

findings regarding the claimant’s left knee and left ankle.  X-rays were obtained of the claimant’s

left knee during the May 1, 2010, emergency room visit.  Respondents accepted the claimant’s

left knee as compensable and paid corresponding medical benefits for a period.  Respondents

assert that the left knee surgical procedure, as recommended by her treating physician, was due to

pre-existing problems as opposed to any acute injury, and denied liability for same.

On February 15, 2001, the claimant was seen at NEA Baptist Clinic by Dr. John Harp with

complaints of bilateral knee pain, with the left knee being worse than the right knee.  As

previously noted, prior to the April 30, 2010, accidental fall, which serves as the basis for the
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present claim, the claimant had last received medical treatment on December 14, 2009, for

complaints relative to her left hip.  The claimant sustained a specific incident injury to her left knee

during the April 30, 2010, accidental fall.  The claimant remained symptomatic relative to her left

knee following the April 30, 2010, accidental fall.  The aggravation of a pre-existing condition by

a specific work-related incident need not be the major cause of a claimant’s disability in order to

be compensable. Farmland Insurance Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.  Reasonably necessary medical

services may include that necessary to accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or to prevent further deterioration of the damaged

produced by the compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).

In the present claim, the claimant is only seeking medical benefits and temporary total

disability in connection with her compensable left knee injury.  Williams v. L & W Janitorial, Inc.

85 Ark. App. 1, 145 S.W.3d 383 (2004).  In addition to the May 1, 2010, NEA Baptist Hospital

emergency room records, the claimant’s complaints regarding her left knee, which she attributes
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to the April 30, 2010, accidental fall, are documented in the June 7, 2010, office notes of Dr.

Swymn.  “Crepitus with range of motion” and “a little bit of varus deformity” were noted on the

June 7, 2010, examination of the claimant’s left knee.  Dr. Swymn also cited the claimant’s

worsening left knee symptoms during a July 7, 2010, office visit.  The evidence preponderates

that the December 7, 2010, surgical procedure performed by Dr. Swymn was reasonably

necessary in connection with the treatment of the claimant’s April 30, 2010, compensable left

knee injury.  Respondents have controverted the claimant’s entitlement to workers’ compensation

benefit in connection with the April 30, 2010, left knee injury.

Temporary Total Disability Benefits

In the present claim, respondents acknowledged and accepted as compensable the

claimant’s left ankle and left knee complaints as growing out of the April 30, 2010, accidental fall. 

As noted above, the evidence preponderates that the claimant also suffered a compensable injury

to her left elbow in the April 30, 2010, accidental fall.  Each of the injuries identified as

compensable growing out of the April 30, 2010, accidental fall is a scheduled injury.  Ark. Code

Ann. §11-9-521.

The claimant suffered a fracture to her left ankle from the April 30, 2010, accidental fall,

and following emergency medical treatment, selected Dr. Jeremy Swymn, a Jonesboro orthopedic

surgeon, as her treating physician.  The claimant remained under the active medical care and

treatment of Dr. Swymn with respect to her left ankle injury through September 29, 2010, when

she reached maximum medical improvement.  The claimant did not return to work during the

period covering May 1, 2010, through September 29, 2010, which she was within her healing

period in connection with her fractured left ankle.
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The claimant lives in Jonesboro.  Dr. Swymn, her treating physician, is located in

Jonesboro.  The claimant was initially seen by Dr. Swymn regarding her April 30, 2010,

compensable left ankle injury on May 12, 2010, which was assessed as a non-displacement

Webber B distal fibula fracture.  The claimant was next seen by Dr. Swymn on June 7, 2010.  The

physical examination of the claimant’s left ankle during the afore visit disclosed that the

tenderness had decreased and the swelling had gone down.  The office note of the June 7, 2010,

visit reflects plans of Dr. Swymn to continue the claimant in her boot and transition her to a

regular shoe with respect to the left ankle injury.  The claimant was next seen by Dr. Swymn on

July 7, 2010.  The office note regarding the visit noted that the claimant was doing better, but still

having pain, and mainly complaining of weakness.

On July 22, 2010, the claimant was contacted by respondent-carrier.  The correspondence

of the afore contact reflects that the respondent “discussed the requested 2nd opinion”.  The

correspondence further reflects that the claimant was not amenable to the request.  The

correspondence reflects, in pertinent part:

.    .    .  the clmt stated that she felt comfortable with and trusted
Dr. Swymm and did not want to see another doctor.  I attempted to
explain to clmt that we were not seeking to move care away from
her present doctor, only to get a 2nd opinion to verify that the
requested surgery was reasonable and necessary.  The claimant
interrupted me and advised that she knew her rights and would not
see another doctor.  I explained to clmt that the 2nd opinion was
necessary to evaluate the surgical request and that if she failed to
attend the scheduled appointment for the 2nd opinion, all benefits
would be suspended until she became compliant with medical and
case management efforts.  The claimant stated that she would “get
back to me.” .    .  (RX #2, p. 21).

The record reflects the presence of correspondence/communication between the claim adjuster
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and nurse case manager:

Received call from claimant.  She states, “By right and my opinion
Dr. Swymn is my doctor and I feel that he knows what is best for
me.  He is the one I chose.  By law, I don’t have to have a second
opinion.  Dr. Swymn is my doctor and I take his opinion first.”

I spoke with Gloria Thomas.
She states that it is her right that she does not have to go to the
SMO with Dr. Rhodes as Dr. Swymn is her treating physician.
I asked her directly if she was “refusing the second opinion’ and she
said yes.
Please advise if you want to cancel the SMO w/Dr. Rhodes or let it
remain. (RX #2, p. 22).

A subsequent correspondence from the claim adjuster to the claimant reflect:

I have received information that you have refused to attend an
appointment for a second surgical opinion related to your claim.  It
is our typical protocol on surgical cases to obtain a second opinion
to ensure that the surgery is reasonable and necessary.  That is what
we are doing with this appointment.  We are not seeking to change
physicians at this time, but to merely obtain a second opinion on the
surgery.  The appointment remains as originally scheduled with Dr.
Rhodes on 07/29/2010 at 1:30 p.m.  If you fail to attend this
appointment you will be deemed non-compliant and your benefits
will be suspended until such time as you comply with and our case
management efforts.  If you have any questions, please let me
know. (RX #2, p. 23).

The claimant failed to attend the scheduled July 29, 2010, appointment with Dr. Rhodes in Little

Rock, and her workers’ compensation benefits were suspended.

At the time of the correspondence/communication with the claimant regarding a second

opinion, the only surgical recommendation in place centered on the left elbow complaint, the

compensability of which respondents denied.  The claimant did subsequently undergo surgery in

connection with the left elbow injury [left cupital tunnel syndrome] on September 16, 2010, and

the left knee injury [left knee Oxford partial knee arthroplasty] on December 7, 2010.  At the time
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respondent suspended the claimant workers’ compensation benefits in July 2010, she remained

within her healing period with regards to the accepted left ankle fracture and left knee injury, both

scheduled injuries.

Ark. Code Ann. §11-9-511, Medical services and supplies – Physical examination,

provided:

(a)   An injured employee claiming to be entitled to compensation 
shall submit to such physical examination and treatment by another
qualified physician, designated or approved by the Workers’
Compensation Commission, as the commission may required from
time to time if reasonable and necessary.
(b)   The places of examination and treatment shall be reasonably
convenient for the employee.
(c)    Such physician as the employee, employer, or insurance
carrier may select and pay for may participate in the examination if
the employee, employer, or insurance carrier so requests.
(d)    In cases where the commission directs examination or
treatment, proceedings shall be suspended, and no compensation
shall be payable for any period during which the employee refuses
to submit to examination and treatment or otherwise obstructs the
examination or treatment.
(e)    Failure of the employee to obey the order of the commission
in respect to examination or treatment for a period of one (1) year
from the date of suspension of compensation shall bar the right of
the claimant to further compensation in respect to the injury. 

Ark Code Ann. §11-9-811, Investigation, provides:

Upon its own initiative at any time where compensation payments
are being made without an award, the Workers’ Compensation
Commission may and in any case where the right to compensation
has been controverted or where payments or compensation have
been suspended, or where an employer seeks to suspend payment
made under an award, or on application of an interested party, the
commission shall make such investigations, cause such medical
examination to be made, hold such hearings, and take such further
action as the commission deems proper for the protection of the
rights of all parties. 
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In the instant claim, respondents unilaterally selected a physician of their choosing and directed

the claimant to attend the appointment that they had scheduled.  As previously noted, at the time

of the July 22, 2010, discussion regarding a second medical opinion, the only surgical

recommendation in place centered on the claimant’s left elbow, which respondents controverted. 

The respondents scheduled the claimant’s appointment with Dr. Rhodes in Little Rock, a distance

of approximately 133 miles, from the claimant’s residence in Jonesboro.  The respondents

accepted as compensable the claimant’s left ankle fracture and left knee injury from the April 30,

2010, accidental fall. 

The respondents do not have an absolute right to a second medical opinion in a workers’

compensation claim.  The respondents may request that the claimant voluntarily agree to an

examination/evaluation by a physician of their selection.  In the event the claimant declines to do

so respondents may request that the Commission order the claimant to attend an independent

medical evaluation/examination.  The unilateral suspension of workers’ compensation benefits to

the claimant for failure to attend a respondents’ scheduled second medical opinion appointment is

not only a controvertion of the claim, but may result in the imposition of penalty on any

installment of indemnity benefits pursuant to Ark. Code Ann. §11-9-802 (b). 

In instances where a surgical recommendation has been put forth  by the treating

physician, the circumstances surrounding the procedure as well as the nature of the injury may

warrant obtaining an independent medical examination/evaluation before proceeding to surgery. 

In the case of the afore, the same should be pursued through the sanction of the Commission. 

King v. Willow Oaks Acres, 2001 AWCC 16, Claim No. E903202.  In accordance with Ark. Code

Ann. §11-9-511, the place of an independent medical examination shall be reasonably convenient
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for the employee.  The Full Commission elaborated on the Court of Appeals ruling in Tibbs v.

Dixie Bearings, Inc., 9 Ark. App. 150, 654 S.W.2d 588 (1980):

Based on our reading of Tibbs, and construing the statute strictly as
we are compelled to do, it is our view that under §11-9-511, the
threshold question is whether the proposed examination is
reasonable and necessary.  If the examination is reasonable and
necessary, the Commission designates or approves the physician. 
Morever, we find that even if the exam is reasonable and necessary,
the respondent or carrier is not free to send claimant to any
physician.  However, the employer or carrier is free to ask a
physician of its choosing to participate in the exam performed by a
physician designated or approved by the Commission.  Notably, the
place of examination must also be reasonably convenient for the
employee.

King, supra.

In the present claim, at the time a second medical opinion examination was requested by

the respondents the only surgical recommendation in place by the claimant’s treating physician

was with regard to the diagnosed left cubital tunnel syndrome, which respondents controverted. 

Further, the claimant declined to participate in the second medical opinion examination, which

was with a physician in Little Rock.  The claimant resides in Jonesboro, a distance of

approximately 133 miles from Little Rock.  The claimant was continuing to receive active medical

treatment from her treating physician for the acknowledged compensable left ankle fracture and

left knee injury.  On July 22, 2010, when the claimant relayed her refusal to attend the

respondents’ scheduled July 29, 2010, appointment with Dr. Rhodes in Little Rock, respondents

terminated/suspended the payment of workers’ compensation benefits (both temporary total and

medical) in the claim.

The compensable injuries suffered by the claimant in the April 30, 2010, accidental fall
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were all scheduled injuries [left ankle, left knee, left elbow] pursuant to Ark. Code Ann. §11-9-

521.  An employee who has suffered a scheduled injury is to receive temporary total or temporary

partial disability benefits during the healing period or until the employee returns to work. Wheeler

Construction Co., v. Armstrong, 73 Ark. App. 146, 41 S.W.3d. 822 (2001).  The healing period is

that period for healing of an injury which continues until the claimant is as far restored as the

permanent character of the injury will permit. Georgia-Pacific Corp., v. Carter, 62 Ark. App.

162, 969 S.W.2d 677 (1998).  A claimant’s healing period has not ended when treatment is being

administered for the healing and alleviation of the condition.  J. R. Riggs Tractor Co., v. Etzkorn,

30 Ark. App. 200, 785 S.W.2d 51 (1990).

The claimant did not reached the end of her healing period relative to the compensable left

ankle fracture injury until September 29, 2010.  At the time of the afore, the claimant remained

within her healing period relative to the compensable left knee injury. (RX #1, p. 128-129).  On

September 16, 2010, the claimant underwent a left anterior ulnar nerve transposition in the

treatment of the compensable diagnosed left cubital tunnel syndrome.  The claimant underwent a

left knee Oxford partial knee arthroplasty on December 7, 2010, in the treatment of compensable

left knee injury.  On April 18, 2011, Dr. Swymn released the claimant to return to work with

restrictions, no standing for more than 8 hours and no heavy lifting.  The claimant reported back

for work with respondent-employer in accordance with the April 18, 2011, release.  The evidence

preponderates that the claimant remained within her healing period and unable to work from May

1, 2010, and continuing through April 18, 2011, as a result of her April 30, 2010, compensable

scheduled injuries, and correspondingly entitled to temporary total disability benefits. 

Respondents have controverted the payment of temporary total disability benefits subsequent to
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July 22, 2010.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability

benefits for the period commencing May 1, 2010, and continuing through April 18, 2011, as a

result of the compensable injuries to her left ankle, left knee, and left elbow sustained the April 30,

2010, accidental fall while within the course and scope of her employment.  Said sums accrued

shall be paid in lump without discount.  Respondents may claim credit for sums heretofore paid

toward the discharge of the afore obligation.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the schedule injuries sustained the April 30, 2010, accidental fall, pursuant to Ark.

Code Ann. §11-9-508 (a), to include medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________
 ANDREW L. BLOOD

Administrative Law Judge 

     


