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STATEMENT OF THE CASE

On June 28, 2011, the above claim came before the Arkansas

Workers’ Compensation Commission in Fort Smith, Arkansas.  The

issue was the claimant’s show cause request that respondent be held

in contempt and fined as well as penalized at 36% for failing to

pay benefits as agreed to and ordered by final order of this

Commission. As this hearing was a show-cause request there is no

pre-hearing order. However, there are issues that have been

previously litigated and decided and they are as follows:

1. The Workers Compensation Commission has

jurisdiction over this matter.

2. The employee-employer relationship  existed

at all relevant times.
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3. The claimant sustained a compensable injury

to the lumbar spine on January 27, 2002.

4. The compensation rates for that injury were

$308.00 and $232.00  per week.

5. The claimant was awarded TTD benefits after

appeal in 2004.

6. The claimant reached maximum medical

improvement on September 4, 2009.

7. The Respondent No. 1, Benchmark Insurance

Company, accepted liability for permanent

impairment equal to 25% to the body as a

whole.

The current claim was set to be heard on February 1, 2011.

The issues to have been heard were the extent of the claimant’s

permanent disability, the Second Injury Fund liability and

appropriate attorney’s fees. However, prior to that hearing date,

the  Second Injury Fund acknowledged liability for payment of

permanent total disability. Therefore, the case was removed from

the docket and settled by agreed order. The order was signed by the

ALJ on April 22, 2011. The points in issue at this time are as

follows:

1. Is Respondent No. 1, Benchmark Insurance

Company, in contempt of a final order of this

Commission based on the claimant’s allegation

that regular benefit payments have not been

made and based on the fact that the claimant
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alleged that reasonable and necessary medical

bills have not been paid? 

2. Should claimant’s request that the

respondent be assessed a 36% penalty for

willfully and intentionally failing to pay

benefits and medical bills be granted?

Claimant contends that respondent should be held in contempt

and subject to a fine as well as assessed a 36% penalty for

willfully and intentionally failing to pay benefits as ordered from

a final order of this Commission.  Respondent contends that the

failure to pay was not intentional or willful and that therefore

they should not be held in contempt or penalized other than the

standard 20%.

After review of the record from the hearing as a whole, the

attached documents, and other matters properly before this

Commission and having had opportunity to hear and observe the

claimant’s testimony, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 66 year old woman who worked for CV’s Family

Foods in Ozark, Arkansas. Claimant was injured on January 27, 2002.

The initial hearing was held on January 27, 2003, and an opinion

rendered in that case on March 27, 2003.  That opinion was appealed

and affirmed by the full commission in December of 2003 and the

Court of Appeals in 2004.  Claimant was awarded temporary total

disability.  At a subsequent hearing in June of 2005, the issue of

penalties first arose.  In that case, the claimant contended that
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temporary total disability payments were not promptly paid from a

final order of the Commission and Court of Appeals decision.  The

ALJ found the respondent liable for the 20% penalty that is

allowable by law under A.C.A. §11-9-802(c) but did not find the

respondent’s actions willful and intentional giving rise to

penalties contained in A.C.A. §11-9-802(e). However, the ALJ opined

that while the respondent has offered no explanation for the delay;

payment was made prior to formal demand or litigation. (ALJ opinion

September 8, 2005, page 8). While the ALJ’s ruling in September of

2005, assessed only a 20% penalty for failing to pay temporary

total disability benefits, a 36% penalty for failing to pay for the

recommended medical treatment was assessed. That opinion was

appealed to the full commission in April of 2006. The full

commission affirmed in part and reversed in part. The Commission

affirmed both the assessment of the 20% penalty and the

determination that the failure to pay was not willful and

intentional. However, the full commission reversed the ALJ’s

assessment of the 36% penalty for the recommended medical

treatment. The Arkansas Court of Appeals rendered an opinion in

February of 2007, in which they affirmed the opinion of the full

commission. Then, a few short months later, in July of 2007, the

respondent was again before the Commission on another hearing

related to penalties for failing to properly pay benefits awarded

from a final order of this Commission.  The ALJ assessed a 20%

penalty on unpaid penalties (ALJ opinion, July 27, 2007, p. 5).

The respondent was again before the Commission in June of 2009. An
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opinion in that case was rendered in August of 2009.  Again,  the

claimant was requesting that the respondent be assessed at a 36%

penalty for willfully and intentionally refusing to pay benefits

which they knew she was entitled. The ALJ found that the respondent

had, indeed, failed to provide for the payment of the reasonably

and necessary medical expenses previously awarded.  However, he

found it impossible to determine from the current record which of

the expenses had not been paid and therefore reserved a final

decision pending further information. (ALJ opinion of August 28,

2007, p.12).  That opinion was affirmed by the full commission in

2010.   

In April 2011, the claimant was determined to be permanently

and totally disabled and awarded appropriate benefits (Claimant’s

Exhibit No. 1, agreed order, p. 7-10).  In June 2011, the parties

were again before this Commission to litigate the respondent’s

failure to make timely and regular payments to the claimant.

Claimant contends that the respondent should be held in contempt

and fined. The claimant also contends that the respondent should be

penalized at 36% for willful and intentional failure to pay.  

DISCUSSION

A. C. A. §11-9-704(B)(2) states that when deciding any issue,

Administrative Law Judges and the Commission shall determine, on

the basis of the record as a whole, whether the party having the

burden of proof on the issue has established it by a preponderance

of the evidence.  College Club Dairy v. Carr, 25 Ark. App. 315, 756

S.W. 2d 128 (1988) states that the party having the burden of proof
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on the issue must establish it by a preponderance of the evidence.

The claimant in this case has the burden of proof by a

preponderance of the evidence to show that the respondent should be

held in contempt for failing to pay based on the final order of the

Arkansas Workers’ Compensation Commission and as a result should be

fined. The claimant also has the burden of proof by a preponderance

of the evidence to show that the respondent should be penalized at

36% for willfully and intentionally failing to pay benefits and

medical bills.  A.C.A. §11-9-706(b) addresses the issue of

contempt. That statute states in relevant part:

“...if any person or party in proceedings

before the Commission disobeys or resists any

lawful order or process...or refuses to comply

with any final order of an Administrative Law

Judge or the Commission or willfully refuses

to pay an uncontroverted medical or related

expenses within 45 days after the respondents

have received the statement from the person or

party at the discretion of the Administrative

Law Judge or Commission may be found in

contempt of the Commission and may be subject

to a fine not to exceed $10,000.00.” 

 The issue of penalties for failure to pay is addressed by

A.C.A. §11-9-802(c) as follows:

“...if any installment payable under the terms

of an award is not paid within 15 days after
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it becomes due there shall be added to such

unpaid installment an amount equal to twenty

percent (20%) thereof and shall be paid at the

same time as, but in addition to, the

installment unless review of the  compensation

order making the award is had as provided in

A.C.A. §§ 11-9-711 and A.C.A. §11-9-712.”  

That same statute also allows for an increased penalty for

willfully and intentionally failing to pay any benefits at §11-9-

802(e).  A party may be penalized for willful and intentional

failure to pay up to 36% payable  to the claimant.

The first issue to be addressed is the contempt issue.  As

previously stated A.C.A. §11-9-706(b) provides the Arkansas

Workers’ Compensation Commission with the ability to hold a party

in contempt for failing to comply with final orders of the

Commission.  

The instant case is not the first time the respondent has been

before the Commission on contempt issues. To form a full picture

of the respondent’s behavior, we must begin by looking at an

opinion issued by the ALJ on September 8, 2005. That opinion

addressed temporary total disability and medical services. The ALJ,

after a hearing on the  evidence declined to hold the respondent in

contempt. He noted that the evidence showed that while the

respondent was dangerously close to conduct constituting contempt,

he was still not convinced they realized their liability. (ALJ

opinion, September 8, 2005, p.14).
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In the instant case, the parties entered into an agreed order

on April 22, 2011, and Respondent No. 1, Benchmark Insurance

Company, was directed to  continue paying permanent partial

disability benefits until a 25% impairment rating to the body as a

whole was satisfied (Claimant’s Exhibit No. 1, p. 10).  In order to

impose the contempt provision set out in A.C.A. §11-9-706(b), the

respondent must willfully and intentionally refuse to obey a final

and valid order of this Commission. Here it is hard to argue that

there was not willful and intentional conduct. The respondent

failed to pay seventeen weeks of benefits. Benefits they had been

ordered to pay, and had agreed to pay by signing the agreed order.

(Claimant’s Exhibit No. 1, p. 7-10). The record also reflects

numerous attempts by the claimant’s attorney to remind the

respondent of their duty to pay.  See the following: March 29, 2011

letter, April 18, 2011 letter, May 12, 2011 letter and attachments,

May 13, 2011 letter, and June 8, 2011 letter. (Claimant’s Exhibit

No. 1, p. 1-20). The respondent was notified in April of 2011 by

their attorney regarding their failure to pay (Claimant’s Exhibit

No. 1, p. 5).  Additionally, at the hearing on June 28, 2011, the

claimant, Gloria Taylor, testified as follows:

GLORIA TAYLOR

the claimant herein, called as a witness in

her own behalf, being first duly sworn,

testified as follows:
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DIRECT EXAMINATION

Q Will you state your name and address,

please, ma’am.

A Gloria Taylor, 305 Fine Street, Vian,

Oklahoma.

Q Ms. Taylor, I’m going to show you a copy

of a check that appears to cover a period

of benefits from February 15, 2011 until

February 28, 2011, and ask you if that’s

the last check that you received from

Benchmark in regard to a final order of

this Commission directing that you

receive permanent and total disability

benefits.

A Yes, sir.

Q And you received that on what date?

A Third, 2nd and 11.

Q And this claimant’s exhibit has various

correspondences to Mr. Murray, the

insurance company’s attorney.  Did you

authorize me to advise Mr. Murray on

several occasions that you had not been

paid since this check that you received

on March 2, 2011?

A Yes, sir.
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Q As of today, June 28th, have you received

any additional checks?

A No, sir.

MR. WALKER: That’s all I have, Your

Honor.

MR. MURRAY: No questions.

THE COURT: All right. You may step

down.

(Witness excused.)

MR. WALKER: The claimant rests, Your

Honor. (Record June 28,

2011, p. 4-5)

The claimant received checks dated February 15, 2011 and

February 28, 2011 and then received no other checks as of the date

of the June hearing. While it should be noted that the order was

executed by the claimant and her attorney on February 17, 2011, it

was not returned from the respondent’s attorney to the Commission

until April 19, 2011, and signed by the ALJ on April 22, 2011.  The

claimant’s attorney made inquiry on March 29, 2011 and April 18,

2011, as to the status of the order (Claimant’s Exhibit 1, p. 4;

Claimant’s Exhibit 1, p.1). The respondent attorney’s failure to

properly return the signed order should not relieve the respondent

of a duty to continue to pay as outlined in the language of the

agreed order.  This is especially true, in light of Respondent’s

Exhibit 1, where the respondent admitted to owing the claimant

seventeen weeks of benefits from March 1, 2011 to June 27, 2011, for
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a total of $3,436.04. (Respondent’s Exhibit 1, p. 1).  The claimant

also entered documents into evidence showing a failure to pay

medical services (Claimant’s Exhibit 1, page 11-15). The claimant

has shown by a preponderance of the evidence that the respondent

should be held in contempt for failing to continue to pay permanent

partial disability benefits as well as reasonably necessary and

recommended medical services as ordered by the agreed order dated

April 22, 2011.

   The next issue to be resolved is whether the respondent should

be assessed a 36% penalty under A.C.A. §11-9-802(e).  There is no

doubt that respondent’s behavior falls squarely into the provisions

of 11-9-802(c) which would place a 20% penalty on the respondent for

failing to pay benefits as ordered by final order of the Commission.

However, in reviewing the history in this case, the respondent has

previously been assessed the 20% penalty.  That 20% penalty seems

to have not been enough to modify their behavior.  Again, we must

look to prior opinions and history. In doing so, one cannot help but

note the number of times this respondent has been before the

Commission on such issues.

 In September of 2005, an ALJ issued an opinion assessing a 20%

penalty for failure to pay an award of temporary total disability,

but did not assess the 36% penalty on the accrued temporary total

disability amount. The ALJ stated even though the respondent offered

no reason for their failure to pay, payment was made prior to any

formal demand or litigation. Thus, it would appear that the

respondent’s tardiness in making payment was not willful or
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intentional, but merely negligent. (ALJ opinion of September 8,

2005, p. 5). The Court went on to assess a 36% penalty for willfully

and intentionally failing to pay for recommended medical treatment.

The full commission affirmed the 20% percent and but reversed the

ALJ‘s decision on the 36% penalty as related to the recommended

medical treatment. The Court of Appeals affirmed the full

commission’s decision. The respondent was then before the Commission

again in July of 2007, mere months after the Court of Appeals order

from February 2007 was final. In that opinion dated July 27, 2007,

the respondent denied that they refused to pay benefits in a timely

manner. (ALJ opinion July 27, 2007, p.1). The ALJ noted within the

first paragraph of his decision that the respondent appeared to have

major difficulty in timely paying awards or benefits (ALJ opinion

July 27, 2007, p.1). The ALJ penalized the respondent for late

payment of penalties awarded under the February 7, 2007 Court of

Appeals opinion at a 20% rate. The Court,in essence penalized the

respondent for not paying previously awarded penalties in a timely

manner (ALJ opinion July 27, 2007, p.4).  He assessed penalties on

penalties.  The Court then cautioned the respondent that “it would

be difficult to attribute any future failure to pay any benefits in

a timely manner to simply poor claims management.” (ALJ opinion July

27, 2007, p.5). The ALJ also noted a consistent course of conduct

which strongly implied a willful and intentional refusal to pay.

Again in August of 2009, the Court was forced to address the penalty

issue. The ALJ issued yet another opinion related to the 36% percent

penalty. This time, for failure to pay reasonable and necessary
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medical expenses but found it impossible to determine which expenses

were not paid and left the issue pending.  The August 2009 opinion

was affirmed by the full commission in March of 2010 in an

unpublished decision.

The Court again addressed this issue in June of 2011.  The

testimony and documentary evidence are clear. Ms. Taylor’s testimony

is referenced at length on pages eight and nine of this opinion.

Respondent admitted to being seventeen weeks behind.

(Respondent’s Exhibit No. 1, p. 1) and respondent’s attorney

attributed the failure to pay to Ms. Taylor for “falling off the

computer” (Record June 28, 2011, p.6, l.14). Respondent’s conduct

in this case is more than troubling. One cannot question the

legislative intent in creating payment statutes such as A.C.A. §11-

9-802. Clearly, such statutes are intended to provide for injured

workers benefits in a manner that would allow them to meet expenses

of every day life and as a substitute for loss of wages.  The

respondent here, seems to constantly disregard the claimant’s need

to meet such items of every day life. The respondent has been

previously cautioned regarding the poor case management excuse. But

interestingly enough, it appears again in the form of computer

issues. (Record June 28, 2011, p.6, l.19).

In 2006, the Court of Appeals addressed the 36% penalty issue

in an appeal from the full commission. In Bingle v. Quality Inn,

96 Ark. App. 312, 241 S.W.3d (2006), the Court upheld the

Commission’s finding that the 36% penalty was not appropriate where

the Appellee acknowledged two medical bills had not been paid but
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had been placed in line for payment, and included a 20% penalty and

attorney’s fee Bingle, at p. 4.  The Appellee in that case explained

their failure to pay as the result of a seriously ill adjuster, id

at p. 4.

The Court while noting a significant delay affirmed the

Commission’s opinion that this conduct was not willful or

intentional, Bingle at p.5. The instant case can be distinguished

from Bingle. The respondent made no effort to pay the seventeen

weeks of benefits or medical bills submitted by claimant prior to

the June 28, 2011 hearing (Claimant’s Exhibit 1, p.11-16).  No

attempt was made for payment even after numerous notices were sent

by the claimant’s attorney. Respondent’s conduct in the current

matter before the Commission is clearly willful and intentional.

They have appeared before the Commission numerous times regarding

these matters and continue to lapse into non-payment. The

respondent’s course of conduct, the number of weeks they fell

behind, and their failure to attempt to become current prior to the

June 28, 2011 hearing show a willful and intentional failure to pay.

Their conduct also shows a willful and intentional disregard for the

necessity of these payments to the claimant’s daily life. The

claimant has proven by a preponderance of the evidence that the

respondent should be penalized at a rate of 36% on the accrued

benefits payable to the claimant. After giving consideration to

prior decisions in this matter, along with the current evidence

before the Commission, I find that the respondent has failed to make
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timely benefit payments and has refused to comply with the final

order of this Commission dated April 22, 2011.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. In as much I am holding Respondent No. 1,

Benchmark Insurance Company, in contempt

through the power granted by the State of

Arkansas found in A.C.A. §11-9-706.

Having found respondent in contempt for

failing to promptly and regularly pay

claimant based on the final order of this

Commission, I find them in contempt and

fine them in an amount of $5,000.00.  The

fine is calculated based on the seventeen

weeks of admitted non-payment at a rate of

$294.11 per week. 

2. I also find the Respondent No. 1,

Benchmark Insurance Company, in contempt

for failing to pay the recommended medical

treatment and find that they owe $526.00,

as submitted by claimant in the record.

3. Respondent No. 1, Benchmark Insurance

Company, is found to have willfully and

intentionally failed to pay claimant and

found to be liable  for a penalty in the

amount of 36% or $1,236.97 that is paid in

addition to the accrued benefits from
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March 1, 2011 to June 27, 2011, totaling

$3,436.04.  This penalty shall be paid to

the claimant in addition to the accrued

benefits. 

ORDER

The claimant has proven by a preponderance of the evidence that

the Respondent No. 1, Benchmark Insurance Company, shall be held in

contempt and fined.  The claimant has also proven by a preponderance

of the evidence that the Respondent No. 1, Benchmark Insurance

Company, should be penalized at 36% for willfully and intentionally

failing to pay benefits as ordered by the final order of this

Commission.

The Respondent No. 1, Benchmark Insurance Company, shall pay

the fine for the contempt and shall pay the 36% penalty in addition

to the accrued benefits to the claimant. 

The Respondent No. 1, Benchmark Insurance Company, shall pay

to claimant’s attorney the appropriate statutory attorney’s fee on

the accrued benefits ordered herein. 

All benefits herein ordered have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                              
                 AMY GRIMES                  

       ADMINISTRATIVE LAW JUDGE      


