
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G000807

ELOISE A. TYSON, EMPLOYEE CLAIMANT

AMERICAN FUEL CELL & COATED FABRIC, 

SELF-INSURED EMPLOYER RESPONDENT

F. A. RICHARD & ASSOCIATES, INC.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 13, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

The claimant, Ms. Eloise Tyson, appeared pro se.

The respondents were represented by Honorable Michael E. Ryburn, Attorney

at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 26, 2011, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on February 8,

2011, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of

the record herein without objection, subject to any modifications made at the

full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including October 1, 2009.

3) Claimant’s compensation rates are $360.00 per week for

temporary total disability and $270.00 per week for permanent

partial disability.

At the full hearing, the parties agreed the issue to be determined would

be whether the claimant sustained compensable gradual onset injuries to both

shoulders which culminated on October 1, 2009.

At the full hearing, the claimant contended, in summary, the following:

1) That she sustained compensable gradual onset injuries to both

shoulders.

2) That she would bring material on a dolly to the cutting table from

a cooler and hang a roll of material on the table and pull fabric

out for patterns to fill orders.

3) That she did constant lifting and pulling of material.

4) That her job duties were rapid, repetitive, or constant movement

which caused severe pain in the shoulders and that the material

was tough to pull out.

5) Claimant contended she hurt herself on that job and that the

injury did happen at work.

6) That the pull ing and tugging of the rolls of material hurt her

shoulders and that the fabric was heavy and tough and that the

rolls were large.

7) Claimant could not understand why after being seen by three

doctors and having an MRI and x-rays that workers’

compensation was not paying her claim.

8) That when workers’ compensation found out she had to have

surgery, they denied her claim and she had to pay for the surgery

herself.
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9) That she kept calling and getting the run around and that her

shoulders proceeded to get worse.

10) That she had two surgeries on her right shoulder, and in the

second surgery had to have a pin and screw put in.

11) That she stil l does not have full use of her right shoulder.

At the full hearing, respondents contended that the claimant was not

injured due to her employment.  That she has alleged a gradual onset injury

and that the major cause of any condition is not the employment.  That the

claimant’s job was not rapid and repetitive.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that she suffered compensable gradual onset injuries

to either her left or right shoulder pursuant to Ark. Code Ann.

§ 11-9-102(4)(A)(ii)(a).
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DISCUSSION

The claimant testified she began working for AmFuel in January of

2000.   (T. p. 14. line 20)  From approximately January of 2000 through June

of 2009 the claimant worked in the “spray room” but that her job in the “spray

room” got phased out in June of 2009.  (T. p. 16, line 2-3)  After the claimant’s

initial “spray room” job got phased out in June of 2009 the claimant began

working on the “cutting table.”  (T. p. 15, line 16)  The claimant testified that

between June of 2009 and October of 2009 she began having problems with

her upper extremities and shoulders due to her job duties on the “cutting

table.”  In her direct testimony at the full hearing, the claimant testified as

follows regarding some of her job duties while working on the “cutting table”:

MS. TYSON:  I feel like I should be awarded my claim, because

that table we have to pull that fabric down, it’s longer than this room is

and it’s a wide table, and we have to get a dolly, go to the cooler room,

go get the material off and bring it back to the table and hang it and

then get this thing to hang it up there with, and we have to pull it out and

sometimes it takes two or three people.  The majority of the time, we

have to get men to help us if we can’t get it off, and when one of us is

not there, we end up working by ourself, doing all of the work by ourself,

and it’s not like we use the same roll of material for all of the orders, we

don’t.  Every order has a different roll of material, and there’s a certain

time limit on every order to get it done.  If we don’t have it done in the

eight or ten hours that we work, then we’re going to get wrote up behind

it, so I’m not understanding why they’re saying that I didn’t injure myself

there. . . .  (T. p. 12, lines 3-21)

On cross examination, the claimant testified her job duties would

require her to roll material out of a cooler on a dolly and pull and cut the
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material in various patterns.  Claimant also testified the material she was

pulling and cutting would have various weights and thickness.  (T. p. 17, lines

15-18)  The claimant testified the material would be in rolls that would require

her and another coworker to each get on one side and pull the material off the

rolls and then cut the material to whatever length was needed for that

particular order.  The claimant testified she would then have a pattern that she

would use to outline the desired form and then she would take large scissors

and she would cut the material to fit the pattern.  The claimant testified that the

pulling and cutting of the material while working on the “cutting table” was the

primary cause of her alleged gradual onset bilateral shoulder injuries.  (T. p.

38, lines 14-24)  The claimant contends that her job duties on the “cutting

table” caused her alleged compensable gradual onset injuries to her left and

right shoulders.  Respondents contend the claimant cannot prove

compensability with regard to bilateral gradual onset shoulder injuries.

ADJUDICATION

Claimant contends she sustained compensable bilateral gradual onset

shoulder injuries resulting from the job duties she performed while working the

“cutting table” for the respondents between June of 2009 and October of 2009.

A claimant seeking workers’ compensation benefits for gradual onset injuries

must prove by a preponderance of the evidence that (1) the injury arose out
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of and in the course of her employment; (2) the injury caused internal or

external physical harm to the body that required medical services or resulted

in disability or death; and (3) the injury was the major cause of the disability

or the need for treatment.  Ark. Code Ann. § 11-9-102(4)(A)(ii) and  (E)(ii).  In

addition, claimant must prove by a preponderance of the evidence that the

injury was the result of rapid repetitive motion.  Ark. Code Ann. § 11-9-

102(4)(A)(ii)(a).  The task must be repetitive and the repetitive motion must

be rapid.  Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d 644

(1988).  The standard for interpreting “rapid repetitive motion” is a two prong

test:  (1) The task must be repetitive, and (2) the repetitive motion must be

rapid.  The claimant’s burden of proof shall be a preponderance of the

evidence, and the resultant condition is compensable only if the alleged

compensable injury is the major cause of the disability or need for treatment.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has failed to meet her

burden of proof.  Specifically, I find that the claimant has failed to prove by a

preponderance of the evidence that her job duty motions were rapid and

repetitive as required by Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) and Malone

v. Texarkana Public Schools.  I reach the conclusion that the claimant has

failed to prove by a preponderance of the evidence that her job duties were

rapid and repetitive for a number of reasons.  First, the claimant’s own
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testimony throughout the full hearing casts serious doubt as to the rapidness

or repetitiveness of her job duties.  At page 12, lines 10-17, the claimant

seemed to testify that at times she had men helping her do her job and that

her work would vary greatly depending on the size and thickness of the

material for each particular order:

The majority of the time, we have to get men to help  us if we

can’t get it off, and when one of us is not there, we end up

working by ourself, doing all of the work by ourself, and it’s not

like we use the same roll of material for all of the orders, we

don’t.  Every order has a different roll of material, and there’s a

certain time limit on every order to get it done.  (T. p. 12, lines

10-17)

Again, at page 17, lines 15-18, the claimant testified that various

different types of material and weights were used for her to do her job.  

Q And it’s of various weights and various . . . all kinds

of different rolls are used, is that right?

A Yes.  That’s true.  (T. p. 17, lines 15-18)

Second, when questioned about how much time the claimant would

spend on her various duties at the cutting table, the claimant would give vague

testimony.  

Q Okay.  How long does it take you to, for example,

unroll the material and get it on the table?

A It just depends on how thick, the thickness, or if it’s

tight, but some of them’s like real . . . it’s real tight, and  you just

have to keep pulling until you get it  off.

Q Okay.  Does it take minutes or hours or . . .
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A Minutes, but how many minutes, I couldn’t be exact

on it.  (T. p. 19, lines 9-17)

***

Q And then how long does that take?

A Probably about . . . I’ll say ten or fifteen minutes.  It

really depends on a order, because some orders have like three

different patterns and three different rolls of material that go with

them.  (T. p. 20, lines 16-20)

***

A Yeah.  We cut them out, yes.

Q How long does that take?

A Oh, that’s hard to say.  It’s not no hour, it’s minutes,

but it’s hard to say how long, because we like . . . Each order has

a different time limit on it, so we know we’ve got to like hurry up

to get it cut out and numbered and all of that and rolled up.  (T.

p. 21, lines 2-8)

Additionally, the number of times the claimant would have to pull on a

roll of material or cut the material was inconclusive based on the claimant’s

testimony:

Q Okay.  How many of those rolls do you do in a day?

A That’s really hard to say, because like I said, some

orders have three rolls to a order, and then the MH, I know it has

like nine layers, so that means that’s nine rolls and they’re big

rolls and they’re heavy, and it’s real thick, and it takes like four or

five hours to get it out, powder and all of that, because it’s like

three or four different layers of material that goes with that, so

that’s like half a day.  In eight hours, it’s a half a day’s work.

Q Okay.  So when you work on that kind of material
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then, you only do this unrolling of the material about two or three

times in a half a day?

A Uh uh.  No.  The MH, that roll, you have to roll it all

the way out the table, because it takes up the whole table

because it’s different layers to go with it, and once you’re through

with whatever layer you’re on, you have to go back, roll that back

up, put it back on a dolly, take it back to the cooler, bring out

another roll to go with that.   (T. p. 22-23, lines 20-25 & 1-15)

***

A It’s not like you’re standing there and just pulling out

like that.  No.  You’ve got to come down that table pulling like

that.  

Q Okay.  And how often in a day do you do that?

A I really don’t know.  I mean, we work eight hours.  It

depends on the orders we have and how many . . . Because

sometimes there’s like two things to an order and some of them

have like . . . (T. p. 27, lines 13-20)

***

Q Okay.  Now, you don’t have any idea how often you

do that in a day?

A It just depends on how many hours we work and

how many orders.  (T. p. 28, lines 15-18)

Based on the claimant’s testimony, I cannot find that her job duties with

the respondent required her to engage in rapid repetitive motion in order to

perform her “cutting table” job.  The only evidence before the Commission

addressing rapid repetitive motion is the claimant’s own testimony, which as

outlined above shows to be vague and inconclusive.  I do acknowledge that
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the claimant has objective medical findings supporting her shoulder injuries;

however, the claimant has the burden of proving each and every element of

a gradual onset injury by a preponderance of the evidence.  The claimant has

fallen short of her burden.  The claimant has failed to prove by a

preponderance of the evidence that her job duties were repetitive and the

claimant has failed to prove that her repetitive motions were rapid.

ORDER

The claimant has failed to prove by a preponderance of the evidence

that she sustained compensable gradual onset injuries to her left or right

shoulders.  Therefore, this claim must be and hereby is denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


