
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F907832

LAWRENCE TUCKER, EMPLOYEE CLAIMANT

GEORGIA PACIFIC, LLC, EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY/
ESIS, INC. (TPA),
INSURANCE CARRIER RESPONDENT

OPINION FILED NOVEMBER 18, 2011

Hearing was held before Administrative Law Judge Elizabeth W. Hogan on
November 4, 2011, in Warren, Bradley County, Arkansas. 

Claimant appeared Pro Se.

Respondents represented by Ms. Betty J. Hardy, Attorney at Law, Little Rock,
Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of continuing medical treatment, anatomical impairment, rehabilitation, loss of

earning capacity and benefits pursuant to Ark. Code Ann. §11-9-505(a).

At issue is whether or not continuing medical treatment is reasonable and

necessary pursuant to Ark. Code Ann. §11-9-508; the validity of the impairment

rating according to Ark. Code Ann. §11-9-519(g) and Rule 34; whether or not the

claimant has sustained wage loss pursuant to Ark. Code Ann. §11-9-522; whether

or not the claimant is entitled to a program of vocational rehabilitation as defined

by Ark. Code Ann. §11-9-505(b); and whether the claimant is owed benefits for the

respondents’ failure to return him to the workplace pursuant to §11-9-505(a).

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.



-2-

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

August 18, 2009, at which time the claimant sustained a compensable injury at a

compensation rate of $550.00/$413.00.  Some medical expenses have been paid.

The Medical Cost Containment Division approved a change of physician from Dr.

Mark Malloy to Dr. Harold Chakales resulting in a hearing and Opinion filed July 19,

2010.  The claimant’s employment was terminated in September 2009.  He drew

unemployment benefits and has applied for Social Security Disability.

The claimant contends he remains symptomatic and wants to return to Dr.

Harold Chakales for treatment, which the respondents have denied, see Debbie

Byrd’s letter of November 12, 2010.  The claimant also seeks payment of a 5%

rating to the body as a whole, vocational rehabilitation, wage loss in excess of the

rating, and §505(a) benefits for being fired.

The respondents contend all appropriate benefits have been paid.  The

rating is invalid, the FCE is invalid, and Dr. Chakales has not recommended any

further treatment.  If the claimant plans to pursue this claim, the respondents seek

an IME to evaluate the claimant.  The Commission appointed Dr. Rosenzweig to

evaluate the claimant pursuant to Ark. Code Ann. §11-9-511.

The following were submitted without objection and comprise the evidence

of record:  the parties’ Prehearing Questionnaire responses and exhibits contained

in the transcript, along with the transcript from the April 21, 2010, hearing.

The claimant was the only witness to testify at the hearing.  He was using a

cane although that has not been prescribed by any physician.

The claimant, age 48 (D.O.B. March 10, 1963) has three and one-half years

of college towards a degree in physical education.  He worked for the respondent-

employer for 23 years.  At the time of his injury, his average weekly wage was
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$1,238.69.  His health history included a motorcycle accident in 2007 where he

scraped his arm, problems with his eyes, and a blood clot behind his knee.  He

drew unemployment benefits from October, 2009 to the summer of 2011.  He also

applied for Social Security Disability.

The claimant fell into a pit landing on concrete five feet below.  He injured his

neck, right arm, and back.  He was treated conservatively by Drs. Malloy and

Chakales.

The claimant testified his neck has improved but he remains symptomatic

with numbness in his right arm and legs and back pain.  He uses a cane for balance

because his right leg gives way and he has difficulty with prolonged sitting and

standing.

The claimant’s employment was terminated in September, 2009.  The

termination was upheld by arbitration.  He has not tried to find a job elsewhere.  The

claimant testified there were no jobs available with the respondent employer that

he could have returned to after the injury and the jobs were subject to a union

contract.  However, he does feel able to perform the light duty jobs (dry feeder,

supply room, safety office) that the respondents used to provide for injured

employees.  The plywood facility where the claimant worked is now defunct and the

employees have been laid off.

MEDICAL EVIDENCE

Diagnostic testing of the lumbar spine revealed degenerative disc disease

at L3-L4 without nerve root involvement.  At L4-L5 and L5-S1 there was evidence

of annular displacement and disc protrusion, again without nerve root involvement,

(see October 4, 2010, MRI report).  Additionally, CT scans of the thorax, abdomen,

and cervical spine were normal.  Because of mild paraspinal tenderness, the

claimant was prescribed medications, injections, and one week of physical therapy.
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Also, an EMG/NCV study of the lower extremities was normal.  A Functional

Capacity Evaluation (FCE) conducted on December 21, 2010, was unreliable.  He

was placed in the sedentary category of work.

Dr. Chakales diagnosed an aggravation of a pre-existing condition with

radicular symptoms and impingement of the right shoulder.  He treated the claimant

with medication and injections.  Dr. Chakales opined the claimant was not a surgical

candidate and he assessed a 5% rating to the body as a whole for back pain and

sciatica, see his report of May 10, 2011.

Dr. Rosenzweig conducted an Independent Medical Evaluation on October

7, 2011.  He diagnosed a lumbar contusion with pre-existing degenerative disc

disease and non-compressive disc herniations at L3-4, L4-5, and L5-S1 with subtle

scoliosis.  He stated the physical examination of the claimant revealed some

discrepancies in the straight leg raising test and he walked with an atypical gait for

back pain.  He noted the claimant had been off work for two years and had been

without prescription medication for six months.  He opined the claimant was at

maximum medical improvement and had no impairment rating.  Nevertheless, Dr.

Rosenzweig felt additional medical treatment was necessary.

It is unclear if there are any barriers to his recovery with respect to his
ability to participate in self directed exercise efforts to achieve a
functional restoration.  Even though this claimant had a pre-existing
condition, it remains the curse of middle age where injuries with an
otherwise asymptomatic degenerative spine can be limited in a
spontaneous recovery.

It is unclear the (sic) invalid FCE with respect to this claimant’s
situation.  However, it may behoove all parties to give this claimant a
chance for further recovery.

Dr. Rosenzweig recommends updated diagnostic studies, physical therapy,

fluoroscopic guided joint injections, or a return to work on a trial basis.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

As I interpret the medical records, both Dr. Chakales and Dr. Rosenzweig

agree that the compensable fall aggravated the claimant’s pre-existing multilevel

degenerative disc disease.  The claimant is not considered a surgical candidate

and their recommendations are geared toward pain management.

However, the extent of the claimant’s pain is called into question by the

negative diagnostic studies, the failed FCE, and the discrepancies noted in Dr.

Rosenzweig’s clinical examination of the claimant.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought

to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).
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I find that further medical treatment is unreasonable and unnecessary.  The

claimant has had the benefit of diagnostic testing, consultation with specialists and

adequate time to heal.

Dr. Chakales and Dr. Rosenzweig disagree on the impairment rating.

Anatomical impairment is an essential component of disability, which the

claimant has the burden of proving, see Wilson & Company v. Christman, 244 Ark.

132, 424 S.W.2d 863 (1968), Great Plains Bag Corporation v. Baty, 267 Ark. 943,

593 S.W.2d 51 (Ark. App. 1979), and Johnson v. American Pulpwood Company, 38

Ark. App. 6, 826 S.W..2d 827 (1992).  Without permanent disability, the claimant

is not entitled to rehabilitation benefits under Ark. Code Ann. §11-9-505.  Hampton

and Crain v. Black, 34 Ark. App. 77, 806 S.W.2d 21 (1991).

Permanent impairment, which is usually a medical condition, is any

permanent functional or anatomical loss remaining after the healing period has

been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).

Also, in Wilson & Co. v. Christman, 244 Ark. 132, 424 S.W.2d 863 (1968), the

Arkansas Supreme Court held that physical functional loss may best be measured

through physical examination by competent medical specialists.  The Commission

must first evaluate the medical evidence and determine if the permanent impairment

is supported by objective and measurable findings.  Reader v. Rheem Mfg. Co., 38

Ark. App. 248, 832 S.W.2d 505 (1992).  Ark. Code Ann. §11-9-704(c)(1)(B) (Repl.

1996) states that “any determination of the existence or extent of physical

impairment shall be supported by objective and measurable physical or mental

findings.”  In addition, permanent benefits may only be awarded upon a

determination that the compensable injury was the major cause of the impairment,

Ark. Code Ann. §11-9-102(5)(F)(ii) (Repl. 1996).
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As I interpret Dr. Chakales’ reports, the 5% rating is based on subjective

complaints of pain and is therefore invalid.

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage-

loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).  Without an

impairment rating, I find the claimant is not entitled to wage loss benefits.

To be entitled to a program of vocational rehabilitation, the claimant must

show he has a permanent injury, that the program is reasonable in relation to the

disability sustained, and he must show that the employer was unwilling to make a

job available within his work restrictions.  Tackett v. Hickory Springs Manufacturing

Company, Full Commission opinion August 14, 1979 (C715817), Jones v. Tyson

Foods, Inc., Full Commission opinion October 4, 1985 (D100551), Coosenberry v.
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McCroskey Sheet Metal, 6 Ark. App. 177, 639 S.W.2d 518 (1982), Ark. Code Ann.

§11-9-505 (1987).

The outcome of a program of rehabilitation is a threshold issue before the

final determination of wage loss.  Rehabilitation is not available to create a more

remunerative position; it is used only to return the claimant to their pre-injury status.

Roche v. Bonanza Steak House, Full Commission opinion of March 3, 1988

(D309691), affirmed by the Court of Appeals December 21, 1988 in an unpublished

opinion (CA88-153), Pope v. Amoco Foam Products Company, Full Commission

opinion of April 19, 1993, (D903860), affirmed by the Court of Appeals in an

unpublished opinion April 20, 1994 (CA93-764).

Rehabilitation has been defined by the Full Commission as anything

necessary to return the claimant to the work force as soon as possible and as close

as possible to his pre-injury wages.  Tackett v. Hickory Springs Manufacturing

Company, (1979) (C715817).  This program may include any of the following

options:

a)  reemployment by the same employer either

1) modifying the claimant’s previous job, or
2) moving the claimant to a different job

b) exploration of the claimant’s transferrable skills to
another type of employment

c) placement assistance or on-the-job training

d) retraining programs suitable to the claimant’s
intellectual and aptitudinal abilities which would result
in gainful employment

Act 796 of 1993 changed the provisions of Ark. Code Ann. §11-9-505

prohibiting a claimant from receiving wage loss disability benefits if rehabilitation

is effectively waived without good cause shown:

. . . The employee shall not be required to enter any program of
vocational rehabilitation against his consent; however, no employee
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who waives rehabilitation or refuses to participate in or cooperate for
reasonable cause with either an offered program of rehabilitation or
job placement assistance shall be entitled to permanent partial
disability benefits in excess of the percentage of permanent physical
impairment established by objective physical findings.  A request for
the program, if elected by the claimant, must be filed with the
Commission prior to a determination of the amount of permanent
disability benefits payable to the employee.

Under the Rehabilitation Statute, Ark. Code Ann. §11-9-505(a), injured

employees may be entitled to additional benefits if the employer refuses to return

the employee to work where suitable employment is available.

Based on the claimant’s testimony, he has drawn unemployment, thereby

holding himself out as physically able to work.  He also testified there were no jobs

available at the plant after the injury and his termination was upheld in arbitration.

Based on these facts, I find the claimant is not entitled to vocational rehabilitation

or §505(a) benefits.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on August 18, 2009, at which time the claimant
sustained a compensable injury at a compensation rate of
$550.00/$413.00.  Some medical expenses have been paid.
The Medical Cost Containment Division approved a change of
physician from Dr. Mark Malloy to Dr. Harold Chakales
resulting in a hearing and Opinion filed July 19, 2010.  The
claimant’s employment was terminated in September 2009.

2. The claimant has failed to prove he is entitled to additional
medical treatment under Ark. Code Ann. §11-9-508 based on
the negative diagnostic testing, the failed Functional Capacity
Evaluation, and the discrepancies noted in Dr. Rosenzweig’s
clinical examination.

3. The claimant has failed to prove the impairment rating
assessed by Dr. Chakales is based on objective medical
findings in accordance with the AMA Guidelines, pursuant to
Ark. Code Ann. §11-9-102(4)(F)(ii)(a), §11-9-519(g), §11-9-
522, §11-9-704(c)(1)(B) and Rule 34.

4. The claimant has failed to prove he is entitled to a program of
vocational rehabilitation as he drew unemployment benefits,
representing that he was able to work and he has no
permanent impairment.
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5. The claimant has failed to prove he is entitled to wage loss
benefits as there is no valid impairment rating.

6. The claimant has failed to prove he is entitled to any benefits
under Ark. Code Ann. §11-9-505(a) as there were no jobs
available after the compensable injury.

7. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim for additional benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


