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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F900980

DANIEL TODD, EMPLOYEE CLAIMANT

FACTORY RETURN OUTLET, 
EMPLOYER,                                              RESPONDENT 
                                                  
CHARTIS CLAIM, 
TPA                                                    RESPONDENT 

OPINION FILED OCTOBER 21, 2011 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Mountain Home, Baxter County, Arkansas.

The claimant was represented by Mr. Frederick S. “Rick” Spencer,
Attorney at Law, Mountain Home, Arkansas.      

Respondents were represented by Mr. Walter A. Murray, Attorney at
Law, Little Rock, Arkansas.

   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on September

21, 2011, in Mountain Home, Arkansas.  A prehearing telephone

conference was held in this matter on July 18, 2011.  A

Prehearing Order was entered on that same day.  This prehearing

Order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including January 29, 2009.

3.  On that date, the claimant sustained a compensable

injury to his cervical spine.

     4.  The claimant reached maximum medical improvement (MMI)

on October 15, 2009, with permanent restrictions for his cervical

spine injury.

5.  The claimant was assessed a 25% impairment rating to the

body as a whole, which the respondents have accepted.

6.  This claim for additional benefits has been controverted

in its entirety.

7.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act. 

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Motion to Recuse and Constitutional Challenges.

2.  The claimant’s entitlement to additional medical benefits

for his cervical spine injury.

3.  Compensability of the claimant’s alleged head injury.

The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaire.  These are

hereby incorporated herein by reference.

 The documentary evidence submitted in this case consists of
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the September 21, 2011,hearing transcript and the documents

contained therein.  The claimant’s Constitutional Brief and the

Deposition of Mr. Stephen Griffin have also been made a part of

the record.  These are retained in the Commission’s file.

     The following witnesses testified at the hearing: the 

claimant and Saundra Todd.   

                          DISCUSSION

        During the hearing, the claimant gave testimony.  At the

time of the hearing, he was 49 years old.  The claimant admitted

that he had worked for the respondent-employer/Factory Return

Outlet for some four years before his accidental fall.  The

claimant worked as assistant manager at Factory Return Outlet for

approximately one year.

     According to the claimant, they had been without power for a

week, and had some trucks scheduled to bring in furniture and he

did not want them to think they had abandoned them.  Therefore,

he went up to the store to wait for the truck drivers so that he

could tell them they were unable to receive deliveries for

another week.  He essentially testified that he slipped and fell

on ice on January 29, 2009, as he stepped out of his truck and

was walking toward the truck driver.  The claimant slipped and

fell on ice injuring his neck.  He admitted that during this fall

he hit his head and loss consciousness for some three to five

minutes.  



4

     Following his fall, the claimant was taken by ambulance to

North Arkansas Regional Medical Center, but they were unable to

treat him.  Therefore, they transported him to St. John’s

Hospital in Springfield, Missouri. 

     He explained:

Q. And St. John's, you were hospitalized there; is that
right?

A. Yes, sir.

Q. How long were you hospitalized?

A. For just a day.

Q. Huh?  Just a --

A. For a day.  They couldn't do any, before -- they put a
brace on me and they couldn't do anything until the swelling
come down.  I'd become unparalyzed.  What happened to that,
a -- a small bone chard had broke off in my neck and stuck
in my spinal cord.  It had worked itself loose in the
meantime.  After receiving x-rays, they figured that's why I
would have been paralyzed for a while so -- but they needed
the swelling to go down before I -- they could do any
surgery.

Q. And so about five or six weeks later --

A. Yes. 

Q. -- they did surgery?

A. Approximately five to six weeks.

Q. And what did they do?

A.   They went in and plated my spinal cord.

     The claimant testified that he has a hard time feeling his 

his hands.  They are numb, similar to when your legs fall asleep.

He also testified that since the fall on January 29, 2009, his
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memory has taken a turn for the worse.  However, he stated, “How

much has to do with birthdays or  -– or the fall, I’m not sure,

but you know, I definitely don’t have the memory I used to.”  The

claimant specifically denied any problems with focus and

concentration.  According to the claimant, his biggest complaint

is that he is irritable.  He further stated that he is not

pleasant to be around sometimes.  The claimant agreed that he has

headaches and is unable to sleep at night like he used to.  He

maintains that life has changed for the worse and he is no longer

the person he used to be.

     According to the claimant, if he has a lot of things coming

at him at the same time, he gets flustered easily.  The claimant

essentially testified that prior to his fall, they were a very

outdoors family.  They camped, rode dirt bikes and four wheelers. 

     Upon being further questioning, the claimant testified:

Q. Do you do that anymore?

A. I've always had Harleys my whole life.  I always worked
on my own cars.  I have a collection of cars that I can't --
I have my brother-in-law come over and [sic] them for me,
anything like that anymore.  Anything that has to do with
trying to put a nut on a bolt or -- or reaching -- like I
said, I'm able to zip my own zipper if I can see a mirror
because I can see it and zip it or a button, if it's big
enough and I can see in a mirror to do it because my hands,
I can't -- I liken it to tell people I can put three things
in my pocket, a quarter, a nut or a bolt and something else,
and I can tell you there's three objects but I can't really
tell you which one's which.

Q. Okay.  And did you ever have these kind of problems
before the fall?
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A.   No, sir.

     The claimant agreed that he is requesting that Dr. Hawk be

found to be his treating physician.  He also stated that he is

requesting that he be reimbursed for the pain medications and

doctor visits.   

     On cross examination, the claimant agreed that he attributes

the problems with his hands and arms to his injury.  He denied

having these problems prior to his fall.  The claimant admitted

that Dr. Hawk treated him prior to his injury.  He is the

claimant’s primary care physician.  The claimant admitted that

Dr. Hawk treated him for high blood pressure and diabetes, for

which he takes an injection.  He denied that he was aware that

his own medical reports reveal that the neuropathy that he has

been having in his hands are probably the result of his diabetes. 

     Regarding his headaches, the claimant testified:

Q. The headaches you have, you had headaches before this
accident, did you not?

A. I'm sure we all have, yes, sir.

     The claimant admitted that he owns a 1977, 1200 Harley,

which he rides once a month.  Upon further questioning, the

claimant did recall having his deposition taken on December 29,

2010.  However, he did not recall stating that he was not taking

any medical treatment at that time.  

     Upon being presented with a copy of his deposition, the

claimant testified:
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Q. Page 39.  I'm going to hand you the original.

A. Yes, sir.

Q. I'm going to read it and you tell me if I read it

correctly.

A. Yes, sir.

                              *****

Q. Okay.  I'm going to read the question and you read the
answer.  I'm going to start on line 11.  Are you currently
getting any type of medical treatment?  What was your
answer?

A. No.

Q. Okay.  Is there any type of medical treatment that you
want that they've denied?  What was your answer?

A. They have not denied me any.

Q. When was the last time you saw a physician for your
injury?

A. About June or July.

Q. All right.

A. Okay.

Q. So at that time, you weren't getting any medical
treatment, you hadn't seen any doctor and the company hadn't
denied you anything, correct?

A. No.  You're absolutely correct.

Q. All right.  Thank you.

     The claimant admitted to returning to work for Factory

Return Outlet in September.  He worked for a month or so, and was

laid off.  The claimant admitted to drawing unemployment benefits

for approximately five months.  He also essentially admitted that
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if the record indicates that he returned to work in February of

2010, and worked until June of 2010, he probably did so.  

     Upon further questioning, the claimant essentially admitted

to drawing unemployment benefits after that.  Although the

claimant did not recall how long he drew these benefits, he

denied that he was currently drawing unemployment benefits. 

     However, as of the date of the hearing, the claimant

admitted that he continued to draw permanent partial disability

benefits.  The claimant testified that the types of jobs he has

performed in the past have generally been construction, hands-on. 

He attended voc-school, wherein he studied automotive mechanics.

     He agreed that he has never been denied treatment to go back

to his surgeon or treating physician in Springfield because he

has never asked.          

     The claimant’s wife, Saundra Todd, gave testimony during the

hearing.  She testified that since his injury, the claimant is

not the same.  He is extremely complicated to get along with. 

Mrs. Todd testified that simple, everyday tasks are almost

impossible for the claimant.  She further testified that she has

watched the claimant go from a hardworking man to someone who is

unable to take care of his family, and it shows emotionally.  

     According to Mrs. Todd, she now has to explain something to

the claimant over and over again.  She agreed that he has extreme

difficulty with focusing and concentrating.  Mrs. Todd testified
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that now, the claimant does not have a relationship with any part

of his family, brothers or sisters.  

     On cross examination, Mrs. Todd denied that the claimant has

ridden his Harley since his compensable injury.                   

     The respondents took the deposition of Stephen Griffin on

September 30, 2011.  He is the part-owner of Factory Return

Outlet, which is located in Harrison.  His brother owns the other

half.  Mr. Griffin has been part owner of this business since

December of 1999.

     He agreed the claimant worked for his company, beginning in

September of 2005.  According to Mr. Griffin, the claimant last

worked for him in June of 2010.  Regarding the claimant’s work

with his company after the January 2009, work-related fall, Mr.

Griffin testified that the claimant first returned to work on

March 28th(2009).  He worked through September of 2009, and then

was laid off due to a lack of business.  Mr. Griffin specifically

denied that the claimant’s layoff had anything to do with his

injury, or any restrictions being placed on him as far as lifting

was concerned.        

     According to Mr. Griffin, after the claimant was laid off on

September 18, 2009, he returned to work in February of 2010. 

Thereafter, the claimant worked until June of 2010, and was paid

the same wages as he had been paid before.  Mr. Griffin testified

that the claimant left work in June of 2010 so that he could
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return to California to take care of his mother.  He agreed that

he provided the claimant work within his restrictions after his

injury.

     On cross examination, Mr. Griffin testified that on

occasion, the claimant was paid bonuses based upon sales of the

store.  These bonuses were given biweekly.  Mr. Griffin agreed as

far his he knew, the claimant was honest with him in their

dealings.  He agreed that the claimant fell and was hurt while

working for him.             

     A review of the medical evidence of record shows that on

December 8, 2008, the claimant sought medical treatment from his

primary care physician, Dr. James Hawk due to “chronic pain

syndrome and obesity.”  It appears that at that time, the

claimant reported that his joints were hurting.

     An emergency nursing record from North Arkansas Medical

Center dated January 29, 2009, demonstrates that the claimant was

seen at the emergency room department due to a fall on ice that

day.  The clinical impression was “fall-trauma-head, neck, low

back with neurological deficit-transferred to St. Johns.”     

     Per a January 29, 2009, EMS narrative field sheet, they were

in fact dispatched to transport the claimant to St. John’s

emergency room in Springfield, Missouri.  This narrative

demonstrates that the claimant slipped on ice and fell from a

standing position and hit the back of his head.  According to
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this report, the claimant loss consciousness and when he came

around, he could not feel his arms and legs. 

     The claimant was seen at St. John’s Hospital on January 29,

2009 due to chief complaints of “fall and head injury.” 

Emergency room records, state in pertinent part:

Fall
The accident occurred 3 to 5 hours ago.  The fall occurred
while walking (slipped on ice).  Distance fallen: from
standing.  He landed on concrete. There was no blood loss. 
The point of impact was the head.  The pain is present in
the head and neck.  The pain is at a severity of 6/10.  The
pain is moderate.  There was no entrapment after the fall. 
There was no drug use involved in the accident. There was no
alcohol use involved in this accident. Associated symptoms
include numbness, nausea, headaches, loss of consciousness
and tingling.  Pertinent negatives include no visual change,
no fever, no abdominal pain, no vomiting, no hematuria and
no hearing loss.  The symptoms are worsened by pressure on
the injury.  Treatment on scene includes a c-collar and a
backboard.  He has tried nothing for the symptoms.

Head Injury
The incident occurred 3 to 5 hours ago.  The means of
arrival was EMS (transferred from Harrison).  The injury
mechanism was a fall and a direct blow.  He lost
consciousness for a period of 1 to 5 minutes.  There was no
blood loss.  The pain quality is described as dull.  The
pain is at a severity of 8/10.  The pain is moderate.  The
pain has been constant since the accident.  Associated
symptoms include numbness.  Pertinent negatives include no
vomiting and no weakness.  Treatment on the scene included a
backboard and a c-collar.

                             *****

CLINICAL IMPRESSION
Encounter Diagnoses
• 959.01 CL Closed Head Injury
• 952.03A C1-C4 Level with Central Cord Syndrome

CASE DISCUSSED
With dr. [sic] Kutz.  He would like outpt mri [sic] of c
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spine with follow up with him after the scan is completed

PATIENT COUNSELING
Diagnostics reviewed and questions answered.  Diagnosis,
treatment options and plan of care discussed with
understanding verbalized.

DISPOSITION, EDUCATION AND MEDICATION RECONCILIATION 
Medications reconciled.  See after visit summary for patient
education on discharged patients.

     A CT of the cervical spine was performed without contrast on 

January 29, 2009, with the following impression:

1.  Large spinal osteophyte at C4-C5 with spinal stenosis
great enough to create cord impingement without any obvious
signs of fracture or subluxation.
2.  Foraminal narrowing bilaterally right greater than left
at C5-C6.
3.  No overt fractures or subluxed bone fragments are
identified.

     Also, on that same date, a CT of the head without contrast,

was performed with the following impression, “No signs of

intracranial hemorrhage or mass effect.”  In addition, pursuant

to this CT scan the following findings were noted: 

The unenhanced CT scan of the head without contrast show no
signs of high attenuation blood or mass effect. No extra-
axial fluid is identified.

Bony structures of the calvarium are intact.  No scalp edema
is noted.  Paranasal sinuses are clear, mastoid air cells
are clear.

     On February 2, 2009, the claimant was seen by Dr. Hawk due

to chronic pain syndrome.  The claimant reported having fallen

and being taken to St. John’s Hospital.  However, the claimant

reported to Dr. Hawk that he was better now.

     The claimant underwent evaluation with Dr. Scott Kutz on
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February 3, 2009.  Dr. Kutz assessed the claimant with “ C/5 disc

herniation, with stenosis and cord contusion, for which he

recommended “C4/5 ACDF with plate, in one month.”  The claimant

continued to treat with Dr. Kutz.  

     On March 13, 2009, Dr. Kutz performed “one-level cervical

discectomy and fusion.”  The claimant had a preoperative and

postoperative diagnosis of “bilateral C5 radiculopathy,

myelopathy.”  He did well post-operatively with the incisional

pain and stable neuro deficits.  Therefore, on March 14, 2009,

the claimant was discharged home.  However, the claimant’s blood

sugars were noted to be markedly evaluated.      

     The claimant saw Dr. Kutz on March 31, 2009, for a two-week

follow-up visit of his cervical surgery.  Dr. Kutz reported that

the claimant was doing well per the patient himself.  However,

Dr. Kutz noted that the claimant was still having some numbness

in the left arm and two little fingers, as well as some in the

right.  In addition to this, Dr. Kutz stated that the claimant

persisted with some mild bilateral hand intrinsic weakness.

     On April 28, 2009, the claimant returned to St. John’s

Hospital for a follow-up visit of his cervical surgery.  At that

time, the claimant complained of numbness and tingling to both

his hands and fingers.  He also complained that he was unable to

do fine motor things, such as picking change out of his pocket. 

Medical personnel reported that the claimant inquired about
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physical therapy and taking another muscle relaxant.  Overall,

the claimant was happy with his surgical results.  His incision

was healing well with no signs of infection.  At that time, the

claimant’s pain in his neck was about the same as before.  He was

taking pain medication two to three times per day.  X-rays done

of the cervical spine were reviewed by both Bradley Gillespie,

FNP, and Dr. Kutz, which showed good hardware alignment.          

     The claimant returned to St. John’s Hospital on June 2,

2009, for another assessment 30 days following his last

evaluation per the worker’s comp nurse’s request.  The claimant

had continued complaints of hand numbness.  He reported that the

pain at the back of his neck increased with therapies.  The

claimant had been compliant with the physical therapy, attending

two to three times a week.       

     Next, the claimant again presented for follow-up care at St.

John’s Hospital on June 30, 2009.  The claimant had been

participating in physical therapy, and felt he was improving. 

However, the claimant continued to have numbness in both of his

hands, right more than  left.  X-rays were reviewed by Nurse

Gillespie and Dr. Kutz that same day, which showed “good hardware

placement and spinal alignment.”     

     On August 25, 2009, the claimant returned to Dr. Kutz.  

EMG shows left greater than right sided median neuropathy,
predominantly sensory and most consistent with diabetic
neuropathy.  Left ulnar sensory involvement also noted. 
Some residual left cervical radiculopathy may be present but
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this is not where Mr. Todd is most symptomatic.

In summary, the patient’s ongoing symptoms appear to be due
to diabetic polyneuropathy and are not related to his neck
injury.

Patient has reached maximal medical improvement from his
cervical injury.

We will refer Mr. Todd to a neurologist for management of
his diabetic neuropathy.

     The claimant was seen at St. John’s Hospital on September

22, 2009, due to follow-up of his ACDF C4-5.  Nurse Gillespie

reported that the claimant was doing well doing well from a

surgical standpoint.  However, the claimant had continued

complaints of numbness and tingling in his fingertips, left

greater than right.  This was felt to be most related to his

diabetic neuropathy.  Therefore, from their standpoint, the

claimant was fully released from care and pronounced to be at

maximum medical improvement for a cervical surgery standpoint.

     Tonya Rogers, the claim representative, stated the following

in a letter dated October 20, 2009, to the claimant:

Our office has received a report from Dr. Corsolini
indicating you have sustained a 25% permanent impairment
rating to your back[sic] as a result of your workers’
compensation injury.  

Under Arkansas Workers’ Compensation law, this entitles you
to 113 weeks of benefits at your weekly rate of $265 for a
total of $29,945.  This will be paid to you on a bi-weekly
basis until the full amount has been paid.

At this time, we are issuing a check in the amount of $530
representing the first 2 weeks of benefits that have
accrued.  This check will be sent under separate cover.
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     Dr. Vann Smith performed a neuropsychological evaluation in

support of his Social Security Disability claim. The claimant

presented with a history of worsening neurocognitive symptoms

including: impaired recall/declarative memory, impaired attention

to sequential detail, impaired concentration, affective lability,

and episodic executive dysfunction.  Dr. Smith concluded:

IMPRESSIONS/DISCUSSION

In overview, this patient’s clinical history, mental
status examination and neuropsychological screening test
profile data, reveal a pattern of abnormal responses and
pathgnomonic signs consistent with the presence of diffuse
organic brain dysfunction of moderate severity.

The pattern of abnormal findings noted across this
patient’s neuropsychological screening test profile is
similar to that associate commonly with: 1) cerebrovascular,
metabolic, hypoxic or toxic encephalopathy, 2) traumatic
brain insult and the sequelae thereof and 3) the
dysregulation of key central neurochemistry and
neurophysiology believed now to be precipitated by the brain
and spinal cord’s adaptive response to chronically painful
disease process.

These data are, to a significant degree of scientific
certainty, consistent with the patient’s clinical history
and the diagnosis(es) of:

I: Cognitive Disorder, Non-psychotic, Secondary General      
     Medical Condition(s)* (294.9)
       • HTN, per patient history

• Type II Diabetes, per patient history
• DJD, per patient history
• TBI with Grade II Conclusion
• Chronic, Non-psychogenic, poorly controlled, pain

disorder
RECOMMENDATIONS

Referral to a qualified Physiatrist with experience in
the long term management of chronic pain disorder is
strongly recommended.
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     The claimant continued to treat with Dr. Hawk primarily due

to low back pain/strain, muscle spasms, diabetes, peripheral

neuropathy, and other conditions unrelated to his compensable

injury.  On July 5, 2010, the claimant saw Dr. Hawk due to DJD,

chronic pain syndrome, obesity, hypertension, and cholesterol.    

   On February 16, 2011, the claimant underwent chiropractic

evaluation with Dr. James Hayes.

    The last medical record shows that the claimant sought

treatment from Dr. Hawk on June 9, 2011.   

                         ADJUDICATION 

A.  Motion to Recuse and Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the

Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges.  At the time of the

hearing, the respondents’ attorney objected to any of the

introductions of the depositions that have previously been taken

as they relate to the constitutional issues. 

     Nonetheless, with respect to the claimant’s Motion for

Recusal and the balance of the Motion pertaining to the

constitutional challenges, I find that the Arkansas Court of

Appeals has rejected identical arguments in Long v. Wal-Mart

Stores, Inc., 98 Ark. App. 70, S.W.3d (Ark. Ct. App. Feb. 21,



18

2007), pet. for rev. denied, No. 07-268 (Ark. May 3, 2007). 

Therefore, the claimant’s Motion for Recusal is denied, and I

find his constitutional challenges to be without merit.  Hence,

the Act is constitutional.    

B.  Compensability(Closed-head Injury)

     Ark. Code Ann. § 11-9-102(4)(A)(i) defines "compensable 

injury":

      (i) An accidental injury causing internal or external       
      physical harm to the body or accidental injury to           
      prosthetic appliances, including eyeglasses, contact        
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical 
      services or results in disability or death.  An injury 
      is “accidental" only if it is caused by a specific 
      incident and is identifiable by time and place of 
      occurrence[.]
     
     A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of

the evidence that he sustained a compensable injury.  Ark. Code

Ann. §11-9-102(4)(E)(i).   

     The claimant was employed by the respondent-employer, as an

assistant manager.  On January 29, 2009, the claimant slipped and

fell on ice and hit his head, as he stepped from his truck and

was walking to meet a delivery truck driver.  The parties

stipulated that the claimant sustained a compensable cervical

spine injury, for which he underwent surgery.  The respondents

have paid some medical and indemnity benefits for the claimant’s
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neck injury, but controverted his claim for an alleged closed-

head/brain injury.       

     A claim for a closed-head injury is treated as an ordinary

accidental-injury claim and governed by Ark. Code Ann. §11-9-102

(4)(A)(i).  However, in the present matter, I find no objective

findings of record of any closed-head injury as a result of the

claimant’s work-incident of January 29, 2009.

     Specifically, the claimant did not establish a compensable

closed-head injury by medical evidence supported by objective

findings.  In fact, the CT scan of the claimant’s head, which was

performed on January 29, 2009, did not demonstrate any evidence

of objective medical findings for a traumatic closed-head injury. 

With respect to this CT report, “There were no signs of

intracranial hemorrhage or mass effect, nor did this CT scan

demonstrate any signs of high attenuation blood or mass effect. 

In fact, no extra-axial fluid was identified.  Bony structures of

the calvarium were intact and no scalp edema was noted.”   

     On December 18, 2009, Dr. Smith assessed the claimant with

“cognitive disorder, non-psychotic, secondary to general medical

conditions.  These conditions include, HTN, per patient history,

type II diabetes, per patient history, DJD, per patient history,

TBI with Grade II concussion and chronic, non-psychogenic, poorly

controlled, pain disorder.”  

     Here, the only evidence suggesting that the claimant

sustained a compensable closed-head injury/concussion is found in
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the results of the neuropsychological evaluation performed by Dr.

Vann Smith, the claimant’s wife testimony, and his own testimony.

     However, the results of the neuropsychological cognitive

testing, standing alone without more, is insufficient to

establish a closed-head injury by “objective findings” within the

meaning of Ark. Code Ann. §11-9-102(4)(D).  See Watson v. Tayco,

Inc., 79 Ark. App. 250, 86 S.W. 3d 18 (2002).  

     Therefore, based on the evidence before me, I find that the

claimant has failed to prove a closed-head injury by medical

evidence supported by objective findings.  Accordingly, the

claimant has failed to prove by a preponderance of the evidence

all of the statutory elements of compensability, for a closed-

head injury.  Therefore, the claim for a closed-head injury is

hereby respectfully denied and dismissed in its entirety.

C.  Medical treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999). 

     The claimant contends that he is entitled to additional

medical treatment for his cervical spine injury, in the form of

pain management, by his primary care physician Dr. Hawk. 

     Here, the parties stipulated that the claimant sustained a
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compensable cervical spine injury as a result of his fall of

January 29, 2009.  As previously noted above, the respondents

have paid medical and indemnity benefits for the claimant’s neck

injury, including surgery, in the form of “a one-level cervical

discectomy and fusion.”  Dr. Scott Kutz performed this surgery on

March 13, 2009.  The claimant had a preoperative and

postoperative diagnoses of “HNP and spondylotic spur C4/5,

cervical myelpathy.”

     The parties stipulated that the claimant reached MMI on

October 15, 2009, with permanent restrictions for his cervical

spine injury.  Nonetheless, it is well settled in workers’

compensation law that a claimant may be entitled to ongoing

medical treatment after his healing period has ended, if the

medical treatment is geared toward management of the claimant’s

compensable injury. Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 31 (2004).  

     The claimant’s testimony demonstrates that he continues to

suffers from headaches and other symptoms relating to his hands,

such as numbness and tingling of the fingers.  However, during

the hearing, the claimant admitted that at the time of his

deposition testimony of December 29, 2010, he testified, he was

not seeking any medical treatment for his neck.  

     The claimant also admitted that the respondents had not

denied any medical treatment for his neck injury.  In fact, at
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that time of his December 2010 deposition, the claimant had not

seen a doctor for treatment of his neck injury since June or July

of 2010.  

     On August 25, 2009, Dr. Kutz essentially opined an EMG

demonstrated that the claimant’s ongoing complaints of the arms

and hands appeared to be due to diabetic polyneuropathy and were

not related to his neck.  Nurse Gillespie opined on September 22,

2009, that the claimant’s symptoms of numbness and tingling in

his fingertips were felt to be related to his diabetic

neuropathy.        

     Following his surgery, the claimant underwent several

studies of X-rays of the cervical spine.  These demonstrated good

hardware placement and spinal alignment.  

     The claimant’s testimony demonstrates that Dr. Hawk has

provided him treatment for his neck injury, in the form of a

medication regimen.  However, the evidence reflects the treatment

the claimant has received from Dr. Hawk was primarily due to

complaints of his diabetic neuropathy and back condition.  These

conditions have not been determined to be related to the

claimant’s compensable fall of January 29, 2009.  His testimony

demonstrates that prior to his injury, he suffered headaches.   

     In addition to this, I think it is noteworthy that only a

couple of months or so prior to his compensable fall, the

claimant complained to Dr. Hawke of his “joints hurting.”  As a
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result, at that time, Dr. Hawk assessed the claimant “chronic

pain syndrome.”   

     Therefore, in light of all of the foregoing, I find that the

claimant failed to prove by a preponderance of the evidence, that

the treatment he received from Dr. Hawk is causally related to

his January 29, 2009 injury, but instead stems from his diabetic

neuropathy, preexisting chronic pain syndrome, and other

unrelated conditions.  As such, the claimant has failed to prove

additional medical treatment is reasonably necessary in

connection with his compensable neck injury.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed at
         all relevant times, including January 29, 2009.

3.  On that date, the claimant sustained a compensable       
         injury neck injury. 
    

4.  The claimant reached maximum medical improvement (MMI)   
    on October 15, 2009, with permanent restrictions for the 
    claimant’s cervical spine injury.

5.  The claimant was assessed a 25% impairment rating to
         the body as a whole, which has been accepted by the  
         respondents.

6.  This claim for additional benefits has been controverted 
         in its entirety.
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7.  The claimant’s Motion to Recuse is hereby denied.  The 
         Act is constitutional.    
    
     8.  The claimant failed to prove by a preponderance of       
         the evidence that he suffered a closed-head injury, as a 
         result of the January 29, 2009, work-related incident.

     9.  The claimant failed to prove by a preponderance of the 
         evidence that he is entitled to additional medical 
         treatment for his compensable neck injury.
    
    10.  All issues not litigated herein are reserved under the
         Arkansas Workers’ Compensation Act. 
 
                             ORDER
    
     For the reasons discussed herein, this claim must be, 

and hereby is, respectfully denied in its entirety.   

     All issues not litigated herein are reserved under the Act.

     IT IS SO ORDERED.

     

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

CH/dk 
    


