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OPINION AND ORDER FILED MARCH 21, 2011  

Hearing before Chief Administrative Law Judge David Greenbaum March 10, 2011,
at Mount Ida, Montgomery County, Arkansas.

Claimant appeared pro se.

Respondents represented by Mr. Walter A. Murray, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted March 10, 2011, to determine whether to approve

a lump sum widow’s benefit requested by the parties herein.

The relevant facts in this claim are undisputed.  George R. Tilley was an

employee of Hatfield Lumber Company when he was fatally injured on August 7,

1995.  The injury and resulting death arose out of and in the course of his

employment.  The employee was survived by a widow, the claimant herein, as well

as two (2) minor children, Steven Randall, and Kristen Alexandria Tilley.  The
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employer, Hatfield Lumber Company, paid out its maximum exposure for weekly

death benefits on December 2, 2000.  On said date, the Death & Permanent Total

Disability Trust Fund took over payments of all survivor dependency benefits.  The

Fund is currently paying benefits to the eligible dependents.

Under Arkansas law, the employer has a potential exposure for a lump sum

payment to the widow in the amount of $16,671.20, if, and when, the widow

remarries.  Specifically, Ark. Code Ann. §11-9-527(d) provides:

(d)     TERMINATIONS OF DEPENDENCE.  (1) In the event the
widow remarries before full and complete payment to her of the
benefits provided in subsection (c) of this section, there shall be paid
to her a lump sum equal to compensation for one hundred four (104)
weeks, subject to the limitation set out in §§11-9-501 – 11-9-506.

On or about January 17, 2011, the claimant and employer herein filed an

Agreed Order while requesting a hearing for approval of the agreement made by

the parties.  A copy of the Agreed Oder, signed by both parties, was introduced at

the hearing as “Commission’s Exhibit 1.”  The agreement was treated as a Petition

for Approval of  a Partial Lump Sum Payment to resolve any potential exposure in

the event the widow elected to remarry in the future.  As previously pointed out, the

employer’s potential exposure is $16,671.20.  The claimant and the respondent

employer have agreed to resolve the potential exposure for a lump sum payment

of ten thousand dollars ($10,000.00).

The claimant testified at the hearing.  The claimant is forty-two (42) years

old.  The claimant has completed two (2) years of college and has an associates
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degree.  At the time of the within hearing, the claimant was employed by USA Drug

in Mena, Arkansas, as a pharmacy technician.  The claimant testified that she was

aware of her right to a potential remarriage benefit in excess of the agreed amount

contained in the Petition.  The claimant stated that she was continuing to receive

benefits from the Death & Permanent Total Disability Trust Fund which would

continue until her death or remarriage.  The claimant stated that she had no

intention to remarry and repeatedly requested that the Petition be approved.

As previously noted, the employer has previously paid its maximum liability

as required by law, save payment of the potential remarriage benefits which is a

specific liability of the employer and not a liability of the Trust Fund.  See, Arkansas

Vinegar Co. v. Ashby, 294 Ark. 412, 743 S.W.2d 798 (1988); City of Ft. Smith v.

Tate, 38 Ark. App. 172, 832 S.W.2d 262 (1992).

 The employer recognizes that it has a potential liability.  The employer last

paid benefits on December 3, 2000.  Despite the claimant’s insistence that she

does not intend to remarry, the employer wishes to close its file and extinguish any

potential exposure.  As a self-insured employer, the employer must keep its file

open and maintain sufficient reserves to satisfy such a potential exposure.

Accordingly, the employer and the claimant have jointly petitioned to pay the

claimant a reduced, lump sum payment in order to resolve the employer’s potential

exposure.

In most instances, the Petition and Agreed Order would be approved without
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further deliberation.  The only potential issue raised by this Administrative Law

Judge is whether the claimant can waive her right to a potential benefit provided in

Ark. Code Ann. §11-9-527(d).

Ark. Code Ann. §11-9-108 provides, in part:

(a)     No agreement by an employee to waive his or her right to
compensation shall be valid, and no contract, regulation, or device
whatsoever shall operate to relieve the employer or carrier, in whole
or in part, from any liability created by this chapter, except as
specifically provided elsewhere in this chapter.  (Emphasis supplied)

The sole issue presented for determination is whether or not the parties can

settle the claimant’s right to a potential remarriage benefit.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Ark. Code Ann. §11-9-108 is not a bar to the Petition and agreement filed by

the parties herein.

3. The  claimant’s  entitlement  to  widow’s  dependency benefits from the

Death & Permanent Total Disability Trust Fund is not affected by this

agreement between the parties herein.  The Trust Fund is not responsible

for any remarriage benefits pursuant to Ark. Code Ann. §11-9-527(d).

4. The claimant has been fully advised of her potential future rights,

understands and agrees to the Petition, and requests that it be approved.

The Petition should be approved.
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DISCUSSION

At the conclusion of the hearing, the employer’s attorney argued that the

language contained in Ark. Code Ann. §11-9-108 did not apply to the claimant, and,

further, that it was not a right that the legislature intended.  Further, the employer

argued that it should be able to resolve a potential, future liability amicably rather

than being forced to keep a claim open in perpetuity.  The employer’s position is

reasonable.  Further, this is a joint request made by the parties and not a waiver of

compensation contemplated by Ark. Code Ann. §11-9-108.  This section was

intended to protect employees against the practice of unscrupulous employers to

avoid compensation liability by having employees sign a contract which waived all

rights  to  compensation  in  consideration  of being employed.  Bryan v. Ford,

Bacon & Davis, 246 Ark. 327, 438 S.W.2d 472 (1969). 

First, it must be pointed out that the claimant is not an employee as defined

by the Act.  Further, the claimant has not waived her “right” to compensation, but,

rather,  has  compromised  a  “potential”  benefit  provided  by  Ark.  Code  Ann.

§11-9-527(c).  The claimant has not waived a right to compensation in

consideration of being employed.  Rather, the claimant has petitioned this

Commission to allow her and the respondent herein to compromise a potential

benefit.  The claimant adamantly asserted that she had no intention to remarry.

The claimant was fully advised that if she remarried at any time before her death,

she would be entitled to one hundred four (104) weeks of compensation, and that
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the amount of the compensation would exceed $10,000.00.  The purpose of Ark.

Code Ann. §11-9-108 would not be violated by the approval of this Petition.  The

claimant will continue to receive dependency benefits from the Trust Fund until her

death or remarriage pursuant to Ark. Code Ann. §11-9-527.  The Trust Fund does

not object to the claimant receiving a lump sum payment of a potential remarriage

benefit.

ORDER AND AWARD

Respondent, Hatfield Lumber Company, and the claimant, Michelle L. Tilley,

have agreed to resolve a potential exposure to the employer for a lump sum

remarriage benefit in exchange for paying the claimant the amount of $10,000.00.

The Petition is hereby approved.  Respondent is directed and ordered to pay, to the

claimant, Ms. Michelle L. Tilley, the sum of $10,000.00.

It is further understood and agreed that upon entry of this Order and payment

by Hatfield Lumber Company to Michelle L. Tilley, widow of George R. Tilley, that

Michelle L. Tilley’s potential lump sum payment of one hundred four (104) weeks,

should she remarry, will be barred.

WHEREFORE, it is hereby Ordered that upon receipt of $10,000.00, the

claimant’s potential lump sum widow’s benefit of one hundred four (104) weeks

(should she remarry) is hereby extinguished by payment of the sum mentioned

above.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


