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Arkansas.

Respondents represented by Mr. Terry Don Lucy, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

additional permanent partial disability benefits and attorney’s fees.

At issue is whether or not the claimant has sustained wage-loss pursuant to

Ark. Code Ann. §11-9-522 and §11-9-505.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to the employee-employer-carrier relationship on June

9, 2009, at which time the claimant sustained a compensable back injury at a

compensation rate of $433.00/$325.00.  Medical expenses, temporary total

disability benefits (until July 22, 2010), and a 7% impairment rating to the body as

a whole have been accepted.  Some expenses have been paid by the claimant’s

group health carrier, Novasys Health.
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The claimant contends he sustained wage-loss in excess of his impairment

rating.  He is motivated to return to work and has cooperated with the functional

capacity evaluator and the vocational rehabilitation specialist.  He has applied for

work to no avail.

The respondents contend all appropriate benefits have been paid.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaires and exhibits contained in the

transcript.

The following witnesses testified at the hearing: the claimant and vocational

rehabilitation specialist, Heather Taylor.  The claimant was accompanied by his

family.  He was dressed in a suit, well mannered and displayed a good sense of

humor.  He would make a favorable impression in a job interview.  Ms. Taylor also

described the claimant as “personable.”

The claimant, age 40 (D.O.B. July 14, 1970) has two college degrees

(Associate of Arts in General Education and a 2002 degree in Computer Information

Systems from the University of Arkansas at Monticello).  He is a licensed minister

and plays the organ (for no salary) at a church his father pastors.  In the past, the

claimant held jobs with Bassett and Akins Routing Wood Products and manual

labor jobs with the highway department.  He joined the Department of Corrections

in May, 2003, and held the position of Correctional Officer II, making $16-$17 per

hour at the time of his injury.  The claimant has taken some classes preparatory for

the sergeant’s exam.  The claimant’s health history includes sleep apnea which was

diagnosed after the work-related accident.

The Department of Corrections requires a physical examination every two

years.  On June 9, 2009, the claimant went in for his physical, bent over, and heard

his back pop.  He developed back and right leg pain.  Eventually he came under the
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care of Dr. Reza Shahim who performed surgery for a herniated nucleus pulposus

(HNP) at L4-5.  Dr. Shahim released the claimant with a 7% rating to the body as

a whole after a valid Functional Capacity Evaluation (FCE) restricting the claimant

to medium level duty (up to 50 lbs. occasionally). 

The claimant has not worked in one and one-half years but draws income

from his accrued annual and sick leave.  He also receives income from a rental

house although the rent is insufficient to cover the mortgage.

The Department of Corrections would not allow him to come back to work as

an officer because he wouldn’t be able to break up fights or climb the ladder to the

tower.  The claimant was hoping to stay with the Department of Corrections in order

to keep his benefits.  After the compensable injury, he applied for the position of a

prison chaplain but was not hired.  A position in mental health was “blocked.”  He

applied for a computer job before the compensable injury but was not hired.  The

claimant stated he had registered on-line for jobs with the federal government.  He

would like to get a job in the computer field, but feels he needs a retraining program

to update his skills.  He stated he asked his nurse case manager about vocational

training, but she didn’t know anything about it.  Heather Taylor conducted a job

market survey but did not discuss retraining with him.  The claimant mentioned

exploring his options in his deposition but has never proposed a plan for

rehabilitation. 

Heather Taylor testified she had identified 25–26 jobs within the medium

work category but did not discuss retraining with the claimant.  She was unaware

the claimant suffered from sleep apnea.  The claimant is using a C-PAP machine

to treat the sleep disorder.  There is no medical evidence that sleep apnea prevents

the claimant from working or driving.
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MEDICAL EVIDENCE

A July 14, 2009, MRI scan confirmed a disc protrusion at L4-L5 compressing

the right L4 nerve root within the foramen.  A diffuse, diminished T1 signal was

noted within the lumbar spine suggesting anemia.

Dr. Shahim performed surgery on January 12, 2010.  A follow-up report

dated January 25, 2010, shows the doctor warned the claimant to avoid bending,

twisting, or heavy lifting.  A repeat MRI scan dated March 1, 2010, showed

inflammation at L4-5 attributed to the claimant’s weight.  On March 25, 2010, a

corset brace was prescribed.  On June 10, 2010, Dr. Shahim assessed permanent

weight restrictions of 50 pounds occasionally.

An FCE conducted June 28, 2010, was determined to be reliable (52 out of

52 exercises).  The claimant was assessed as able to perform work in the medium

category.

On July 22, 2010, Dr. Shahim authored a report noting that physical activity

aggravates the claimant’s back and hip pain.  Dr. Shahim assessed a 7% rating and

specifically recommended vocational training to try to retrain the claimant for a

lighter duty job.  In light of Dr. Shahim’s opinion it is unclear why the vocational

expert was only authorized to perform a job market survey.  The claimant is a

perfect candidate for retraining because of his transferrable skills, educational

background and personable appearance.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Wage-loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage-loss on a

case by case basis.  Factors to be considered in assessing wage-loss include the
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claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990); Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District v.

Charles  Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage

loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

I think both parties missed an opportunity to return the claimant to the

workforce.  The claimant in this case has transferrable skills but needs a refresher

course to make him competitive in the computer field.  The claimant has not

proposed any retraining program and the respondents have not offered any

retraining.  The claimant was concerned about keeping his State employee benefits

but the vocational expert spent more time proposing random jobs than transferring

within State employment.  The respondents had a perfect opportunity to re-employ

the claimant after the accident as a chaplain but they did not do so.

After reviewing the evidence, I find the respondents have not made a bona

fide job offer to the claimant and therefore he is entitled to wage loss in excess of

his impairment rating pursuant to Cross v. Crawford Co. Memorial Hospital, 54 Ark.

App. 130, 923 S.W.2d 886 (1996).

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on June 9, 2009, at which time the claimant sustained
a compensable back injury at a compensation rate of
$433.00/$325.00.  Medical expenses, temporary total disability
benefits (until July 22, 2010) and a 7% rating to the body as a
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whole have been accepted.  Some expenses have been paid
by the claimant’s group insurance carrier.

2. The claimant has proven, by a preponderance of the evidence,
that he has sustained wage loss in the amount of 25% in
addition to the 7% impairment rating for a total disability award
of 32% based on his age, education, work experience, and
motivation.  The compensable injury is the major cause of his
disability.

3. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998); 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                            
ELIZABETH W. HOGAN   
Administrative Law Judge


