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Claimant was represented by Honorable Kevin M. O’Dwyer, Attorney at Law,

Little Rock, Arkansas.

Respondents No. 1 were represented by Honorable Melissa Wood, Attorney

at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by Honorable David Simmons, Attorney

at Law, Little Rock, Arkansas.

Respondent No. 3 was represented by Honorable Christy King, Attorney at

Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter was remanded by the Full Commission by Order filed

January 14, 2011.  The Full Commission Order directed this administrative

law judge to make specific findings consistent with the December 8, 2010,

Opinion of the Court of Appeals.  The full record from the Arkansas Court of
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Appeals was lodged with this administrative law judge on February 18, 2011.

The administrative law judge Opinion filed October 23, 2009, outlines the

parties stipulations and contentions and said Opinion is hereby incorporated

by referenced.

ISSUES

The Arkansas Court of Appeals in their December 8, 2010, Opinion

outlined two specific issues for the Arkansas Workers’ Compensation

Commission to consider on remand for more specific findings:  (1) “W hile the

Commission did state that good cause existed for Tharp’s waiver of

rehabilitation, the Commission did not make any findings regarding good

cause or explain why it made this determination.”  (2) “Further, in finding

Second Injury Fund liable, the Commission simply stated that Tharp had an

accident in 1993 that resulted in a cervical fusion and that therefore, Tharp

‘must have had a permanent partial disability or impairment.’  But the

Commission did not find–nor did it appear that there was any evidence to

suggest–that Tharp suffered a permanent partial disability or impairment in

1983 that combined with the recent compensable injury to produce the current

disability status, as required under Arkansas law.”

DISCUSSION

The first issue to be discussed is whether the claimant’s waiver of
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vocational rehabilitation bars him from receiving wage loss disability benefits

in excess of his permanent impairment rating of 6% pursuant to Ark. Code

Ann. § 11-9-503(b)(3).  As stated in my October 23, 2009, administrative law

judge Opinion, the Full Commission in Steven Tucker v. Cooper Standard

Automotive, Inc., Claim No. F012745, Opinion filed April 29, 2009, said “An

employer relying upon the defense enumerated in § 11-9-505(b)(3) must show

that the claimant refused to participate in a program of vocational

rehabilitation or job-placement assistance, or, through some other affirmative

action, indicated an unwillingness to cooperate in those endeavors, and that

such refusal to cooperate was without any reasonable cause.”  See Burris v.

L&B Moving Storage, 83 Ark. App. 290, 123 S.W.3d 123 (2003).  Emphasis

added.

I specifically find that neither Respondents No. 1 nor Respondent No.

2 showed that the claimant’s refusal was without any reasonable cause.  The

transcript reflects that neither Respondents No. 1 nor Respondent No. 2 did

much, if anything, while examining the claimant at the full hearing to prove

claimant’s refusal was without any reasonable cause.  The Tucker v. Cooper

Standard Automotive, Inc., Opinion clearly puts the burden on the party raising

the defense to show their refusal was without any reasonable cause.  A

burden that both respondents failed to meet.

Additionally, the record reflects multiple factors which leads this
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examiner to find the claimant’s refusal was with reasonable cause.  First, the

claimant does have a number of other ailments that are not work related.  For

example, carpal tunnel, diabetes, and arthritis.  Even though claimant’s other

conditions are not work related, they still factor in when considering whether

his waiver of vocational rehabilitation was without any reasonable cause.

Additionally, the claimant’s testimony and medical records show the claimant

was taking prescription  medications such as Hydrocodone; that with his other

conditions, could be seen as a reasonable excuse to waive vocational

rehabilitation.  (T. p. 38, lines 5-6)  Also, the claimant testified he takes

medications for and suffers from depression.  (T. p. 46, lines 6-25)  The

claimant also testified he suffers from anxiety and panic attacks and takes

medications for those conditions as well.  The claimant also testified to taking

medication for his diabetes.  The claimant also testified that due to his neck

and shoulder problems, he has dizzy spells.  (T. p. 50, lines 20-25)

Additionally, Dr. Petrash found the claimant permanently and totally disabled

when taking into account all of his non-work related conditions as well as his

work related conditions.  When considering all of the factors outlined above,

I specifically find that both respondents have failed to prove that claimant’s

waiver of vocational rehabilitation was without any reasonable cause.  The

factors outlined above, as well as the claimant’s stipulated compensable

injuries, show the claimant’s refusal to participate in vocational rehabilitation
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was with good cause.

The next issue to be addressed is Second Injury Fund liability.  The

Arkansas Supreme Court identified the requirements for Second Injury Fund

liability as follows in Mid-State Const. Co. v. Second Injury Fund, 295 Ark. 1,

746 S.W .2d 539 (1988):

It is clear that liability of the Fund comes into question only after

three hurdles have been overcome. First, the employee must

have suffered a compensable injury at his present place of

employment. Second, prior to that injury the employee must have

had a permanent partial disabil ity or impairment. Third, the

disability or impairment must have combined with the recent

compensable injury to produce the current disability status.

In my October 23, 2009, administrative law judge Opinion, I found all

three hurdles of Mid-State were met and found Second Injury Fund liability.

The Court of Appeals seemed to question my finding of permanent impairment

prior to the claimant’s August 24, 2003, compensable injury.  However, it was

undisputed at the full hearing that the claimant had a prior cervical fusion in

1983.  Table 75 in the Guides to the Evaluation of Permanent Impairment, 4th

Ed., shows that a cervical fusion would at least carry an 8% whole body

impairment.  The Court of Appeals spoke clearly to the issue of whether the

claimant’s previous impairment combined with the recent compensable injury

to produce the current disability status as stated in their December 8, 2010,

Opinion, “But the Commission did not find–nor did it appear that there was any

evidence to suggest–that Tharp suffered a permanent partial disability or
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impairment in 1983 that combined with the recent compensable injury to

produce the current disability status, as required under Arkansas law.”  In my

2009 administrative law judge Opinion, I did find the third hurdle of Mid-State

was met; however, the Full Commission has remanded this claim to “make

specific findings consistent with the December 8, 2010, opinion of the Court

of Appeals.”  The Court of Appeals has stated that there is not evidence to

suggest the third hurdle of Mid-State has been met.  Based on the evidence

and the guidelines from the Court of Appeals’ December 8, 2010, Opinion, I

find the third hurdle of Mid-State as outlined above has not been met and

therefore find no Second Injury Fund liability.  W ith no Second Injury Fund

liability, Respondents No. 1 are therefore liable for the wage loss disability

benefits awarded in my October 23, 2009, administrative law judge Opinion

which was affirmed by the Court of Appeals  in their December 8, 2010,

Opinion.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) I find that neither Respondents No. 1 nor Respondent No. 2

showed that the claimant’s refusal to participate in vocational

rehabilitation was without any reasonable cause.  I specifically

find that when taking into account all the claimant’s other non-

compensable ailments such as diabetes, arthritis, anxiety,

depression, numerous medications such as Hydrocodone, and

all other relevant factors, that the claimant’s refusal to participate

in vocational rehabilitation was with reasonable cause.

Therefore, claimant is not barred from receiving any wage loss

disability benefits.

4) It has not been proven by a preponderance of the evidence that

the claimant’s prior impairment has combined with the recent

compensable injury to produce the claimant’s current disability

status.  Therefore, the third hurdle of Mid-State as outlined herein

has not been met and therefore there is no Second Injury Fund

liability.

5) W ith no Second Injury Fund liability, the claimant’s wage loss

disability benefits awarded in the October 23, 2009,

administrative law judge Opinion and affirmed by the Court of

Appeals in their December 8, 2010, Opinion is therefore the

responsibility of Respondents No. 1.  Respondents No. 1

controverted the claimant’s claim for permanent partial disability

benefits in the form of the wage loss award herein and therefore

Respondents No. 1 are liable for the maximum attorney’s fees

pursuant to Ark. Code Ann. § 11-9-715(a)(2)(A).

AWARD

Respondents No. 1 are directed to pay benefits and attorney’s fees in

accordance with the findings set forth herein.  All accrued sums shall be paid

in a lump sum without discount and this award shall earn interest at the
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maximum legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


