
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NOS. G009846 & G100868

BARBARA TANKERSLEY, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION,
EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER RESPONDENT

OPINION FILED NOVEMBER 29, 2011

Hearing before Administrative Law Judge Barbara Webb on September 1, 2011, in
Pine Bluff, Jefferson County, Arkansas.  

The claimant appeared pro se. 

Respondents were represented by Mr. Terry Don Lucy, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 1, 2011, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on June 21, 2011.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the June 21, 2011 Pre-hearing Order is made a part of the

hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

February 4, 2010 (file No. G100868), when the claimant contends she

sustained compensable injuries.

3. Based on an average weekly wage of $384.90, the claimant would be

entitled to compensation rates of $257.00 for temporary total disability

benefits and $193.00 for permanent partial disability benefits.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged neck injury on February 4, 2010.

2. If found compensable, claimant’s entitlement to appropriate benefits.

3. All other issues are reserved.

CONTENTIONS

The claimant contends she sustained injuries on February 4, 2010, when she

entered the lobby area, slipped on a wet floor, and landed on her chin, injuring her

hands and neck.  The claimant contends she is entitled to payment of her medical

bills and compensation for her time off work.

The respondents contend that the claimant cannot prove by a

preponderance of the credible evidence that she sustained a compensable injury

on or about February 4, 2010; specifically, but without limitation, the respondents

contend that there are no objective medical findings of injury sufficiently close in

time to the date of injury to establish compensability.  Consequently, the
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respondents further contend that the claimant cannot prove by a preponderance of

the credible evidence that any present cervical or hand/wrist complaints are

causally connected to any compensable work-related event. 

The record consists of a one volume transcript of the September 1, 2011,

hearing, consisting of the testimony of Barbara A. Tankersley,  Linda Corpier, and

all documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order)

and Respondents' Exhibit No. 1 (Miscellaneous Documentary Evidence with Index).

FACTUAL BACKGROUND

The claimant, Barbara Tankersley, is fifty-four years of age (dob: 03/26/57).

She graduated high school in 1975 and attended a community college for six

months and the University of Phoenix for two years.  She received an Associates

Degree in Psychology.  She worked as a journeyman painter and in Material

Controlling where she ordered materials for the Naval Weapon Station for 17 years

until her retirement.  Since relocating to Arkansas, she has worked at Piggly

Wiggly, SeaArk Boats, and the Department of Correction.   

Tankersley began working as a Document Examiner/Administrative

Specialist for the Department of Correction on April 4, 2006.  Her job duties

included keeping records on the computers relating to the inmates.  Her actual

physical work location was at the Varner Unit in Grady, Arkansas.  

On February 4, 2010, Tankersley slipped in water and fell in the lobby of the

Varner Unit as she was reporting to work.  She testified that it had been raining.



Tankersley - G009846 & G100868 - 4 -

She fell forward hitting her chin and landing on her hands.  She reported the fall to

the company nurse who told her to go to the infirmary and get some Motrin.

Tankersley testified that she was in pain but completed her shift.  She testified that

her chin initially hurt and her hands started hurting about two weeks later.  She

failed the drug test, but explained that it was due to cough medicine she was taking

at the time.  

She recalled that she sought treatment for her hands on February 14, 2010,

with her family doctor, Dr. Reinhart.  He prescribed pain pills and muscle relaxers

and took her off work for two weeks.  On September 20, 2010, she again sought

treatment for her hands.  She underwent a nerve conduction test and an MRI of her

neck.  She was referred to Dr. Tullis and Dr. Nallu.  Dr. Nallu prescribed physical

therapy and pain medication.  Dr. Tullis recommended surgery if conservative

measures failed.  

Tankersley testified that all of her medical bills had been paid through her

health insurance, Government Employees Health Association and Champ VA.   She

estimated that her medical costs were approximately $20,000.00, including

prescriptions and travel back and forth to doctors.  She testified that she was

scheduled to return to Dr. Tullis in September of 2011 to determine if she needs

surgery.  Tankersley testified that she had never had problems with her neck.  She

had prior problems with her hands and underwent carpal tunnel release surgery on

the right hand in September of 1989.  After the surgery, she was able to return to

her clerical duties, including the computer, and fishing.  
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Tankersley testified that her hands and neck hurt constantly and she cannot

sleep at night.  She can no longer fish like she normally would and can only do her

daily activities, such as vacuuming and dusting, for short periods of time.  She was

taken off work on November 1, 2010, and has not returned to work because her

doctor has not released her to go back to work. 

On cross-examination, Tankersley agreed that her medical records from Dr.

Reinhart do not show that she complained of a fall at work, but explained that she

had told the doctors but that they had not recorded the information.  

Linda Corpier, the Claims Adjuster, testified that she had been employed in

Public Employee Claims (“PECD”) for approximately sixteen years handling

workers’ compensation claims and had adjusted claims for twenty years.  She

explained that 90% or more of her claims involved the Department of Correction.

She testified that the initial claim she was assigned was the carpal tunnel syndrome

claim dated November 6, 2010, from a Company Nurse report.  She received the

claim on November 8, 2010.  The claim stated that Tankersley had numbness in

both hands from doing her daily computer work.  There was no reference to her

neck or a “slip and fall” or “February 4, 2010".  Corpier explained that there was a

Company Nurse report of an injury on February 4, 2010, that stated the claimant

had injured her right knee when she slipped and fell on a wet floor from the rain,

and fell on her face.  The form reflected that the claimant did not request treatment

and was not referred for evaluation.  Corpier testified that the first report of a neck
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injury was on July 25, 2011.  She testified that PECD did not receive any medical

bills or claim for lost time related to the February 4, 2010, incident.  

Corpier testified that she contacted Tankersley when she was assigned the

November 6, 2010, claim.  Tankersley told her that she first noticed problems with

her hands on October 1, 2010.  She did not mention any problem with her neck.

Corpier testified that the claimant’s last day of work was November 1, 2010, and

that she could not explain why the report indicated that she was injured on

November 6, 2010.  Corpier testified that Tankersley told her that she had two prior

workers’ compensation claims and specifically told her that her hands were not

injured in the fall.  She explained that the nerve conduction test resulted in negative

findings so she denied the claim for carpal tunnel based on no objective findings.

Medical records reveal that on February 24, 2010, Tankersley sought

medical treatment with the Reinhart Family Healthcare Clinic with complaints that

her work was giving her a hard time since she had failed a drug test due to cough

medicine and she needed documentation of the prescription.  On March 9, 2010,

she returned to Dr. Reinhart concerning the drug screen and the cough medicine.

On September 20, 2010, Tankersley sought medical treatment with Dr. Reinhart

with complaints of a “massive” headache for two weeks and both hands hurting and

sore in the palm at the thumb base.  She returned to Reinhart on October 6, 2010,

with similar complaints.  She returned to Reinhart on November 1, 2010, and

November 10, 2010, requesting that her work leave be extended until she

underwent the nerve conduction test on December 6, 2010.   On December 8, 2010,
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Reinhart noted that the nerve conduction test results were normal and that the

claimant wanted to be off work until the first of the year due to severe wrist pain.

She was referred to Dr. Frazier. 

On December 20, 2010, Tankersley presented to Dr. Frazier, an orthopedic

specialist, for an initial evaluation with complaints of bilateral hand pain and

numbness.  Frazier noted that she recalled the onset of her symptoms rather

acutely on September 20th and that she then sustained a fall onto her hands on

November 6th.  He recommended nerve conduction studies of both wrists and that

if those tests prove normal, then he recommended further evaluation of the cervical

spine.  On December 27, 2010, she returned to Dr. Reinhart and was referred for

an MRI of the cervical spine.  On January 20, 2011, Tankersley underwent an MRI

of the cervical spine.  In the history, the MRI report notes that the claimant was

suffering “neck pain, bilateral arm radiculopathy, pain since fall injury on

09/09/2009". The MRI revealed “C5-6 advanced uncovertebral endplate

degenerative changes and small posterior broad based central disc bulge resulting

in significant bilateral foraminal stenosis and mild central canal stenosis at this

level.”  On July 25, 2011, Tankersley presented to Dr. Jason Tullis with complaints

of neck pain as a result of a fall at work on February 4, 2010.  He noted that the

pain is not radicular.  He diagnosed her with a bulging disc at C5/6 with neck pain

“DDD” and “Not sure this is radicular”.
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DISCUSSION

Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied. 

In the instant case, the respondents contend that the claimant’s neck and

hand  problems were not the result of a fall at work that occurred on February 4,

2010, and that there were no objective findings to support the claimant’s carpal

tunnel claim.  On the other hand, the claimant testified that her prior carpal tunnel

problems in 1989 had resolved and she had returned to full duty work.  The

claimant testified that she was injured as she entered the lobby of the Varner Unit

when she slipped and fell on a wet floor.  She explained that she had pain in her

chin and immediately reported the incident.  She testified that over time her hands
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began to hurt and she sought treatment a few weeks later and was eventually

diagnosed with a bulging disc in her neck. 

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In addition to proving her injury by a preponderance of the evidence, the

claimant must establish the existence of the injury by medical evidence and

supported by “objective findings.”  See Ark. Code Ann. § 11-9-102(4)(D).  Objective

findings are those that cannot come under the voluntary control of the patient.  See

Ark. Code Ann. § 11-9-102(16)(A)(i).  The claimant must also prove that there is a

causal connection between the work-related accident and the injury.  Stevenson v.

Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  With respect to this

proof, the claimant must show that the “major cause” of the injury is the workplace.

When making this determination, the claimant does not receive the benefit of the
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doubt.  Ark. Code Ann. § 11-9-704(c)(4) (Supp. 1995); Glencorp Polymer Products

v. Landers, 36 Ark. App. 190, 820 S.W.2d 475 (1991).

In the present case, I find that the claimant has not established a

compensable neck and hand injury by medical evidence supported by objective

findings related to a fall at work.   In this case, the claimant did not initially report

a hand or neck injury as a result of the fall on February 4, 2010.  She first sought

treatment for her hand pain in September of 2010, seven months after the fall.  On

November 8, 2010, the Company Nurse report reflects that Tankersley reported

pain and numbness in both hands as a result of her daily computer work.  On

December 8, 2010, Tankersley became aware that her nerve conduction studies

were normal and that she did not have carpal tunnel.  When she first saw Dr.

Frazier on December 20, 2010,  she recalled the onset of her symptoms “rather

acutely” on September 20 and sustained a fall onto her hands on November 6.  At

her MRI in January of 2011, she  relates her pain in her neck and arms to a fall in

September of 2009.   The MRI revealed degenerative disc disease.  The first

medical report to reflect a fall on February 4, 2010, that caused neck pain was

during the claimant’s initial visit with Dr. Jason Tullis on July 25, 2011, seventeen

months after the fall at work.  However, Dr. Tullis noted that her MRI revealed that

she suffered from degenerative disc disease and that her pain was not radicular.

The lack of evidence of a connection between the fall on February 4, 2010,

and the MRI results become even more apparent after consideration and review of

the original incident report of the fall. The incident report dated  February 4, 2010,
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reflects that the claimant suffered a “Right knee swollen/painful; chin sore” when

she slipped and fell “onto her face”.  The report reflects that the claimant did not

request medical evaluation or treatment at the time of the fall; rather, she was given

over-the-counter medications for pain and instructed on ice packs and home care

by the company nurse.  The testimony reveals that the claimant continued to work

until she was taken off work on November 1, 2010, due to her complaints of

bilateral hand pain and numbness.   

In the instant case, the claimant was not diagnosed with neck problems until

January 20, 2011, eleven months following the alleged incident at work,

notwithstanding examination and treatment from several doctors.  If a disability

does not manifest itself until many months after the accident, so that reasonable

men might disagree about the existence of a causal connection between the

accident and the disability, the issue becomes one of fact upon which the

Commission’s conclusion is controlling.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1961).

Conjecture and speculation, even if plausible, cannot take the place of proof.

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B) (Repl.

1996). The Arkansas Court of Appeals has held:
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the plethora of possible causes for work-related injuries
includes many that can be established by a common-
sense observation and deduction. To require medical
proof of causation in every case appears out of line with
the general policy of economy and efficiency contained
within the workers’ compensation law. To be sure, there
will be circumstances where medical evidence will be
necessary to establish that a particular injury resulted
from a work-related incident - but not in every case. We
find the Court of Appeal’s reasoning in Millican and
Tilley persuasive. We therefore adopt the holding in
Millican that objective medical evidence is necessary to
establish the existence and extent of an injury, but is
not essential to establish the causal relationship
between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762

(2000), quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999). See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472

(1997) and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove
causation, i.e., a connection between the injury and the
claimant’s employment, but if an unnecessary medical
opinion is offered on that issue, the opinion must be
stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443,

990 S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-
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102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 3341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, the claimant has not offered any medical opinions to

establish the connection between her neck problems and the fall on February 4,

2010, at work.  In fact, the only medical opinion offered as to causation is by Dr.

Tulles who attributes the claimant’s neck problems to degenerative conditions and

notes that her upper extremity pain is not radicular in nature.  I find that claimant

has failed to prove by a preponderance of the evidence that she sustained

compensable injuries to her neck and hands as a result of the work-related accident

which is the basis for this claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 
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2. The employer/employee/carrier relationship existed on or about

February 4, 2010 (file No. G100868), when the claimant contends she

sustained compensable injuries.

3. Based on an average weekly wage of $384.90, the claimant would be

entitled to compensation rates of $257.00 for temporary total disability

benefits and $193.00 for permanent partial disability benefits.

4. Claimant has failed to prove by a preponderance of the evidence that

she suffered a compensable neck injury on February 4, 2010, by

objective medical findings. 

5. Claimant has failed to prove by a preponderance of the credible

evidence that any cervical and/or hand-wrist problems are causally

connected to any compensable work-related incident.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

__________________________
BARBARA WEBB
Administrative Law Judge


