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STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 29,

2011, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on January 19,

2011. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. Immediately prior to the commencement of the

hearing, the parties announced that they had agreed on the

appropriate weekly compensation rates of $165.00 for total

disability and $154.00 for permanent partial disability and the

claimant identified the specific period for which she was seeking

temporary disability benefits.  A copy of the pre-hearing order

with these amendments noted thereon was made Commission’s Exhibit

No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:
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1. On August 10, 2008,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $165.00

for total disability and $154.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

her right knee on August 10, 2008.

2. The claimant’s entitlement to medical services, TTD or

TPD from August 11, 2008 through August 11, 2009 and

attorney’s fees.

In regard to these issues, the claimant contends:
  
“On August 10, 2008, the claimant was an
employee of the Market Place Grill restaurant
in Fort Smith, Arkansas. Claimant suffered a
compensable injury to her knee in the course
and scope of her employment. The claimant is
entitled to temporary total and partial
disability, medical treatment, and payment for
impairments that may be found, and the
appropriate statutory attorney’s fees.”
 

In regard to these issues, the respondents contend:

“The respondents contend that the claimant was
initially treated with questions arising
concerning her injury and involvement with
other injuries both before and after the
August 10, 2008 date. Respondents are
continuing to gather records in order to
complete their investigation and will provide
additional contentions prior to the hearing.
The respondent carrier has not paid any
benefits at this time and have not received
any bills for medical treatment. The claimant
returned and worked for the employer and
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continues to do so since the injury and is not
entitled to indemnity benefits.”

 DISCUSSION

The central issue in this case is the question of

compensability. The burden rests upon the claimant to prove all of

the statutory elements necessary to establish that she sustained a

“compensable injury” to her right knee, on or about August 10,

2008.   

The first of these elements are contained in Ark. Code Ann.

§11-9-102(4)(D). This subsection requires that the claimant

establish by medical evidence the actual existence of the physical

injury or damage, which is alleged to be compensable.  Further, the

actual existence of this physical injury or damage must be

supported by “objective findings”, as that term is defined by Ark.

Code Ann. §11-9-102(16)(A)(i).

In the present case, the medical evidence shows that the

claimant has been diagnosed as experiencing a physical injury or

damage to her right knee that is possibly in the form of a small

tear of the medial meniscus.  Such a diagnosis was expressed by Dr.

Suh Niba, a family practitioner, Dr. William Sherrill, an

orthopaedic surgeon, and Dr. Frankie Griffin, also an orthopaedic

surgeon. The actual existence of such physical injury or damage to

the claimant’s right knee is supported by the visual observation of

swelling of the claimant’s right knee by her treating physicians

and radiographic abnormalities noted on an MRI study that was

conducted on August 15, 2008. Thus, the claimant has satisfied the
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necessary requirements for a “compensable injury” that are

contained in Ark. Code Ann. §11-9-102(4)(D).

Next, the claimant must prove by the greater weight of the

credible evidence that this medically established and objectively

supported physical injury or damage satisfies the definitional

requirements for a “compensable injury” that are contained in Ark.

Code Ann. §11-9-102(4)(A)(i).  These definitional requirements are:

(1) The physical injury or damage must arise

out of and occur in the course of the

employment;

(2) The physical injury or damage must be

caused by a specific incident;

(3) The physical injury or damage must be

identifiable by time and place of occurrence;

(4) The physical injury or damage must result

in internal or external physical harm to the

claimant’s body;

(5) The physical injury or damage must require

medical services or result in disability.

In order to prove the first three of these definitional

requirements, the claimant must prove a causal relationship between

the medically established and objectively supported physical injury

or damage to her right knee and a specific employment-related

incident or accident that occurred on or about August 10, 2008.

However, the claimant need not prove the existence of this causal

relationship to an absolute certainty. It is only necessary that
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she show that the existence of this causal relationship is likely

or probable.  Further, the claimant need not prove that the

employment-related incident or accident was the sole or even major

cause of the overall physical injury or damage. She need only show

that the employment-related incident or accident played some causal

or contributory role in producing the physical injury or damage to

her right knee.  

The claimant’s own testimony is the only direct evidence that

she has presented to prove both the occurrence of a specific

employment-related incident or accident on or about August 10, 2008

and a causal relationship between this alleged accident and the

medically established and objectively supported physical injury or

damage to her right knee. Although the testimony of a party is

never considered uncontradicted, neither can it be arbitrarily

disregarded.  If such testimony is credible, it may be sufficient

to prove, in and of itself, any fact that it is legally competent

to address. Clearly, the claimant’s testimony would be legally

competent to prove both the occurrence of a specific employment-

related incident or accident and the likely or probable existence

of a causal relationship between such an accident and the

subsequently diagnosed physical injury or damage to her right knee.

At the hearing, the claimant testified that on August 10,

2008, she was performing her regular employment tasks as a server

and was carrying dirty dishes from the table she had bussed to the

dish area. While doing so, she slipped on a wet floor and fell,

landing on her right buttock.  She stated that she did not know if
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her knee hit anything during the fall.  It was her testimony that

when she stood up from the floor she noticed pain in her right leg.

It was her testimony that she immediately went to her ex-husband,

who was also a co-employee, and got him to assist her. She stated

that she informed him about the accident and her resulting knee

difficulties.  Immediately thereafter, they both went to Wesley

Travis, her supervisor. The claimant testified that she told Mr.

Travis of the accident and her resulting injury.  She also

testified that she advised Mr. Travis that she needed to have her

knee checked out by a doctor. It was her testimony that Mr. Travis

told her to finish her remaining shift, which was one and a half to

two hours, and then have her knee seen about. She testified that

she completed her shift and drove herself home. It was her

testimony that her mother then got her an appointment with Dr.

Niba.  She stated that two days after the accident, her knee was

painful and swollen and she consulted Dr. Niba. At that time, Dr.

Niba ordered an MRI to be run on her right knee, put her on light

duty, and referred her to an orthopaedist at River Valley

Musculoskeletal Center. 

On cross examination, the claimant conceded that no one was

present at the time she fell. She also testified that she did not

really recall what specific date this incident occurred or whether

it was during the lunch or dinner shift.  The claimant also stated

that she did not recall whether she actually worked or was even

scheduled to work the day following the incident.
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Wesley Travis testified that he was the “service manager” for

the respondent and was in a supervisory position over the claimant

in August of 2008. He stated that he did remember having a

conversation with the claimant on approximately August 10, 2008,

wherein the claimant reported that she had “twisted” her right

knee. He stated that the claimant acted as if her knee were sore,

but, upon his visual inspection, her knee did not look bad enough

to be seen by a physician. He also stated that he did not recall

the claimant requesting to see a physician on the day that she

initially reported twisting her knee.  It was Mr. Travis’ testimony

that the claimant subsequently came to him a second time and

advised him that she wished to fill out a workers’ compensation

claim and needed to see a doctor. At that time, he had the claimant

complete the form AR-N and he completed the accompanying First

Report of Injury or Illness.  At approximately that same time, the

claimant was placed in a light duty position as a “hostess”.

Steven Atchley testified that in August of 2008, he was the

assistant general manager for the respondent and in a supervisory

position over the claimant. He testified that he first knew of a

reported injury to the claimant’s right knee in August of 2008, but

could not recall any specific date.  It was his testimony that he

filled out the section on the Employer’s First Report of Injury

that described how the injury occurred. (Even though the form gives

the preparer’s name and title as “Wes Travis, manager”).  

The Employee’s Notice of Injury (Form AR-N) and the Employer’s

First Report of Injury or Illness both contain a history or
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description of the accident or onset of right knee difficulties

that is somewhat different from the testimony of the claimant.  On

the form AR-N the claimant simply stated:

“Was walking around corner and twisted knee”.

The Employer’s First Report of Injury or Illness contains the same

history and further states:

“Walking out of dish area and twisted leg the
wrong way. Did not slip or fall”. 

Both the form AR-N and the Employer’s First Report of Injury or

Illness are dated September 11, 2008, but give the date the

employer was notified as August 10, 2008.

Curiously, the first medical report introduced is a report

from Dr. Suh Niba of the Cornerstone Medical Clinic. This report is

dated August 13, 2008. However, it is apparent from this report

that Dr. Niba had previously seen the claimant for difficulties

with her right knee, even though no report or record of such a

visit has been introduced by either party. In his August 13, 2008

report, Dr. Niba clearly indicated that the claimant was returning

for “re-evaluation” of her right knee pain. This report further

noted that the claimant’s complaints had improved since her prior

visit.  The claimant was scheduled for an MRI study on her right

knee and an appointment was arranged with Dr. William Sherrill, an

orthopaedic surgeon. The claimant was also taken off work until at

least August 19, 2008.  Surprisingly,  there is no history recorded

in this report of the cause of the claimant’s right knee complaints

and no date of injury is given.



Swink-F809640 -9-

The first history of any employment-related incident as the

cause of the claimant’s right knee complaints, does not appear in

the medical evidence until the August 20, 2008 report of Dr.

Sherrill. In this report, Dr. Sherrill recorded the following

history:

“Jessica is a 17 year old girl who states she
was working at the Market Place restaurant.
She indicates that they power wash the floor
at night when they are through and she slipped
on the wet floor and fell. She states she fell
down and landed on her right hip. Initially
the hip was sore and she was not aware of any
problem (with her knee), but the following
morning, the knee was quite painful to her.”

In this history taken by Dr. Sherrill, the claimant’s right knee

complaints did not appear until the day following the claimant’s

alleged fall.  In the same report, Dr. Sherrill also noted that the

claimant’s knee was not as sore as it had been and also observed

that, at that time, she exhibited no effusion of the knee and that

the knee was “clinically stable”.  

    In his report of December 8, 2008, Dr. Frankie Griffin recorded

a history of the onset of the claimant’s right knee complaints that

was similar to that of Dr. Sherrill. In this report, Dr. Griffin

stated:

“Ms. Swink-Thompson is a 17 year old young
woman who reports that she has had pain in her
right knee since she slipped and fell and
twisted her right knee at work in August of
2008.  She had pain the next day.” (Emphasis
mine)

     After consideration of all the evidence presented, I simply do

not find the claimant’s testimony sufficiently credible to prove

the occurrence of a specific employment-related incident and the
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likely or probable existence of a causal relationship between such

an incident and any difficulties which she may have experienced

with her right knee. According to the claimant’s various histories

given by the claimant, she either slipped in some water on the

floor and fell, slipped in some water on the floor, twisted her

knee and fell, or did not slip on anything or fall, but simply

twisted her right knee.  She either had an immediate onset of pain

and difficulties with her knee contemporaneous to the fall or did

not experience any pain or difficulties with her knee until the

next day.  When these inconsistencies in the description of the

alleged incident and the onset of the claimant’s symptoms are

considered in light of the fact that the initial medical evidence

records no employment-related connection and from the first medical

treatment were not even introduced, I am simply not convinced that

any employment-related incident occurred on August 10,2008 or that,

if such an incident did occur, that it played any causal role in

the claimant’s right knee difficulties.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On all relevant dates, including August 10,

2008, the relationship of employee-employer-

carrier existed between the parties.

3.  On all relevant dates, the claimant earned

wages sufficient to entitle her to weekly

compensation benefits of $165.00 for total
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disability and $154.00 for permanent partial

disability, should such benefits have been

appropriate.  

4. The claimant has failed to prove by the

greater weight of the credible evidence that

she sustained a compensable injury to her

right knee on August 10, 2008. Specifically,

the claimant has failed to prove by the

greater weight of the credible evidence that

she sustained any physical injury or damage to

her right knee that arose out of and occurred

in the course of her employment that was

caused by a specific incident, and that is

identifiable by time and place of occurrence.

5. The respondents have denied that the claimant

sustained any compensable injury to her right

knee, on or about August 10, 2008, and have

controverted this claim in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                          
                       MICHAEL L. ELLIG
                       ADMINISTRATIVE LAW JUDGE
                                         


