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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G007313

LINDSAY STROUD, EMPLOYEE CLAIMANT

WAL-MART ASSOCIATES, INC., 
SELF-INSURED EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC., TPA RESPONDENT

OPINION FILED APRIL 20, 2011

Hearing before Administrative Law Judge O. Milton Fine II on February 24, 2011 in
Harrison, Boone County, Arkansas.

Claimant represented by Ms. Evelyn Brooks, Attorney at Law, Fayetteville, Arkansas.

Respondents represented by Mr. Curtis L. Nebben, Attorney at Law, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On February 24, 2011, the above-captioned claim was heard in Harrison, Arkansas.

A prehearing conference took place on January 24, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of a stipulation to set out Claimant’s average weekly wage and

compensation rates, they are the following four, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on or about August 11, 2010.

3. Claimant’s average weekly wage of $253.23 entitles her to compensation

rates of $169.00 for temporary total disability benefits and $154.00 for

permanent partial disability benefits.

4. This claim has been controverted in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read as follows:

1. Whether Claimant sustained a compensable injury to her left shoulder.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues have been reserved.

Contentions

The respective contentions of the parties, following additions thereto made at the

hearing, are as follows:

Claimant:

1. Claimant contends that on August 11, 2010, she injured her left shoulder at

work when a ladder fell and struck her.

2. Claimant’s MRI shows an effusion in the shoulder, which is an objective

finding.
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Respondents:

1. Respondents contend that the claimant did not receive an injury arising out

of and in the course of her employment as defined by the Arkansas Workers’

Compensation Act.

2. There are no measurable objective findings to support the definition of a

compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her left shoulder.

4. Claimant has not proven by a preponderance of the evidence that she is

entitled to reasonable and necessary medical treatment.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 16 numbered pages thereafter; and Respondents’ Exhibit

1, another compilation of her medical records, consisting of two index pages and 35

numbered pages thereafter.

Testimony

Lindsay Stroud.  Claimant testified that she is 24 years old and went to work for

Respondent Wal-Mart in June 2010 as a sales associate in the produce department.

Claimant listed her duties as follows:

I had to make sure that all the food was stocked on the floor and to make
sure the floors were clean.  And sometimes my job requirements, when I
opened, was to take the food that was off of the truck, that was already on
pallets, and move them into the freezer, in the cooler.

When asked what occurred on August 11, 2010, she stated:

I worked 4 to 11 and I had to take the stuff that came in that night and move
it into the cooler.  And it was my first time doing it.  Didn’t have the proper
training on how, you know, doing it.  I was just told what to, you know,
somebody that works overnight told me, you know, take this stuff, you know,
bring it in here with the pallet, take it off and put it where it’s supposed to go.
So I was doing that.  And then, I had taken, there was something on the top
shelves and I grabbed the ladder which was leaning up against the steel.
And so, I grabbed it, I opened it, I put the vegetables on the top, on the
middle shelf.  And then, when I went to get down, I put the, leaned up the
ladder against the steel.  And when I turned to walk away, the ladder came
down and struck me like on the base of my neck, all across my shoulder, and
down my shoulder blade.
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Claimant described the ladder as being five feet in height–“a little bit taller” than her–and

weighing around 20 to 25 pounds.  She testified that the ladder struck her in the area

between her shoulder and her neck on the left side.

According to Claimant, she reported her injury to Jim Chase, a manager.  Chase

filled out an accident report and told her to let him know if she had any other problems so

that she could be sent to the doctor.  Claimant stated that the incident occurred on a

Wednesday, and that she worked on Thursday and Friday as well.  Her testimony was that

it hurt her shoulder to lift anything, but that a co-worker, “Drew,” assisted her with lifting

anything heavy.  On Saturday, Claimant was in a lot of pain, and went to the office to see

Chase.  Because he was not there, she visited with “Ben,” an assistant manager, and

requested to see a doctor.  She filled out the request, and was sent to see Dr. Charles

Klepper.  He took x-rays and prescribed her Flexeril and a shoulder immobilizer.  Klepper

referred Claimant to Dr. Tarik Sidani, who took x-rays, prescribed her Tramadol, and had

her instructed in physical therapy that she could perform at home.  She later underwent

an MRI.  Claimant stated that Respondents only paid for the treatment by Dr. Klepper.

Her testimony was that she has not worked since the accident “[b]ecause in order

for me to go back to work I have to be able to perform all my duties.  And I cannot pick up

the weight that I am required to pick up at Wal-Mart.”  While she stated that she has

continued to treat with Dr. Sidani, the only treatment she cited was that he again referred

her to physical therapy, but that she could not afford it.  As for describe her current

problems, she stated:
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I have issues trying to put my hands over my, or my arm up over my head
trying to reach for stuff overhead.  I have issues trying to turn, turn my neck
to like look where my husband is sitting.  I have issues turning my neck and,
I just have excruciating pain just sitting here.  It’s just all in my shoulder.

Claimant denied having any pre-existing problems with her left shoulder.  She

previously sought chiropractic treatment after an epidural was placed in her spine when

she gave birth.  During that treatment, the chiropractor also performed adjustments on her

shoulder and other body parts as well.

Under cross-examination by Respondents, Claimant testified that the ladder struck

her about 10:10 a.m.  Up until that point in her employment, she had primarily worked on

the retail floor, stocking produce.  On this occasion, she was in the cooler, placing produce

on the shelves.  The reusable plastic containers (“RPCs”) the produce was in weighed

about 30 pounds each.  While Wal-Mart has a team-lift approach to heavy items, Claimant

stated that associates generally picked up RPCs without help.

She is able to drive herself.  She stated that up until the ladder incident, she was

able to pick up her young son.  With respect to her condition prior to the alleged incident,

Claimant denied ever seeking treatment for her left shoulder for a sports-related injury

while she was in high school; but she later admitted that she fell on a concrete sidewalk

in school and went to treatment.  Prior to the alleged injury, she played a video

game–Guitar Hero–about two hours per day.  Claimant agreed that Respondents’ counsel

pointed out during her deposition that she was leaning on the conference table with her

left hand and shoulder.

After Claimant reported her shoulder problem on Saturday, August 14, 2010, she
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was given the option of being sent for treatment that day or waiting until Monday.  She

elected to wait because had she gone on Saturday, the visit would have been her financial

responsibility.  When she saw Dr. Sidani, he moved her shoulder and she moved it during

the examination.  Claimant stated that she can raise her left arm over her head and place

it behind her, but that it causes pain.  She prepares meals and dresses her child, but uses

only her right hand to do laundry.  Claimant did not undergo an MRI until about four and

a half months after the alleged incident.

She has worked for Wal-Mart on three separate occasions.  In the first instance, she

was terminated for excessive absences.  She quit on the second occasion because she

became pregnant.  In the third instance, she had worked two to three months before the

alleged injury.  She has also worked for another retailer and been employed as a factory

worker.  After Wal-Mart denied the instant claim, she was instructed that she could not

return to work until she had a full release by her physician.  Claimant took leave under the

Family Medical Leave Act.

Under additional questioning from her counsel, Claimant stated that the fall in high

school took place eight to nine years ago.  She never had an MRI, and had no shoulder

problems after it until August 2010.  Claimant has never had to quit any job because of

physical problems.  Up until she underwent an MRI after the ladder incident, she was in

the care of Dr. Sidani.  She has not played any video games since being injured, and is

unable to lift pots and pans.

When questioned further by Respondents, Claimant admitted that she did not know

that Respondents would refuse to pay for an emergency room visit on August 14.  She
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later stated, “I’m so mixed up right now, I don’t know,” but nonetheless changed her testi-
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mony again to state that she was told that if she sought treatment that Saturday, she

would have to pay for it.

Under questioning from me, Claimant testified that she is “five-eight, five-nine.”  She

stated that on the day she was injured, she climbed three steps up a ladder in the store

cooler to place produce on the second shelf, which was about half-way up the way but a

couple of inches above her head.  In contrast to what she stated during her direct

examination, she stated that she did not know the height of the ladder, but described it as

a folding-type and made of metal.  After she finished shelving produce, she folded the

ladder up and leaned it against the shelving.  When she turned and took a couple of steps

to place produce on the lower shelf, the ladder fell and struck her shoulder.  She stated

that it was the top part of the ladder that hit her.  At the time this occurred, she was

wearing a t-shirt.  The spot where she was struck was under her shirt; she had a red mark,

but no cut or bruise.  Dr. Klepper examined her skin where the ladder struck her.

Where questioned further by Respondents, Claimant stated that her deposition

testimony was that she moved only “a couple inches” away from the ladder when she was

struck.

Exhibits

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 and Respondents’ Exhibit 1 reflect the following:

Pre-Incident.  On August 12, 2009, Claimant underwent treatment of, inter alia, her

left shoulder by Lagena Rosa, D.C., on multiple occasions in 2009.
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Post-incident.  On August 16, 2010, Claimant presented to Dr. Klepper with left

shoulder pain.  She related that on August 11, 2010, she was working at Wal-Mart when

a six-foot ladder fell and struck her shoulder.  He stated:

No edema or variscosities are noted.  Not abdominal bruits or aneurysms
were noted . . . No warmth, erythema or mass was noted.  No bruising.  No
obvious subluxation, dislocation or laxity was noted.  There is tenderness in
the shoulder, posteriorly, and over the deltoid region.  No crepitus was
noted.

Notwithstanding the above, he diagnosed her as having a left shoulder contusion, placed

her in a shoulder immobilizer, and prescribed her Flexeril “as needed for muscle spasms.”

Klepper wrote that she could return to work on August 23, 2010, provided that she not use

her left shoulder until the next appointment.  Claimant returned to him on August 23, 2010

and reported continued pain and a popping sensation in the shoulder.  He assessed her

as having a possible rotator cuff tear, and stated that she needed an orthopedic referral.

Respondents contacted Dr. Klepper’s office on August 27, 2010 and stated that they would

not pay for any additional treatment.

On August 30, 2010, a patient questionnaire was filled out for Claimant that stated

that she again needed to see Dr. Klepper and might need an MRI.  She was given

restrictions of no lifting with both arms, no climbing or pulling, and no reaching overhead.

The next day, at the Harrison Mediquik clinic, Claimant she with left shoulder pain.  She

stated that a ladder fell and struck her shoulder at work on August 11, 2010.

When Claimant came back to Klepper on September 1, 2010, he noted that she had

no effusion and referred her to Dr. Sidani.  The next day, he wrote that Claimant’s

“shoulder need[s] to be immobilized to heal, and until pt can see Dr. Sidani.”  On
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September 15, 2010, she went to Sidani and presented with left shoulder pain and

“popping and clicking” in it.  No swelling, erythema, warmth, ecchymosis or spasm was

found.  Dr. Sidani wrote that she had been in an immobilizer for one month and needed

to get out of it and work on range of motion.  He recommended physical therapy and MRI

if she had continued pain.  She went to North Arkansas Regional Medical Center for

therapy that same day with a prescription from Sidani stating that she has a left shoulder

contusion and impingement.  Claimant was instructed in a home exercise program.  Dr.

Klepper on October 27, 2010 wrote that Claimant would be in therapy for four weeks and

return to Dr. Sidani on November 3, 2010.  He estimated that Claimant had been

incapacitated since the date of injury.  On October 30, 2010, Klepper wrote that Sidani had

recommended a corticosteroid injection, and that he estimated that Claimant would be

unable to work from December 1, 2010 to March 1, 2011.

On November 11, 2010, Dr. Klepper wrote a letter to Respondents’ counsel that

reads:

I am in receipt of your letter November 4 RE: Lindsey [sic] Stroud vs Wal-
Mart Associates WCC# 2007313.  In response to your letter I would have to
honestly say at this late date that I do not recall whether or not I palpated or
determined whether Ms. Stroud had any muscle spasms when I examined
her.  I’m sorry I cannot be more help in this matter.  I believe you already
have copies of her records with parts of the examination I felt pertinent at
that time.

Claimant went back to Dr. Sidani on November 18, 2010, and was still complaining

of left shoulder pain.  She had no objective findings.  He wrote that “[t]his may represent

impingement, although the mechanism of injury does not fit.”  Sidani recommended a

corticosteroid injection for diagnostic and therapeutic purposes.  She underwent an MRI
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of the shoulder on January 14, 2011.  Dr. Robert Brand found that the MRI reflected “a tiny

effusion.”  She returned to Sidani on January 19, 2011, and he wrote:

ASSESSMENT AND PLAN:  left shoulder strain.  Her MRI is normal.  It
shows no signs of inflammation or tears.  I recommended a physical therapy
program and to follow up with me in six weeks. [T]here’s nothing surgical
here.  If she continues having problems she may need a referral to a spine
doctor as I have no further treatment for the patient.

Dr. Klepper wrote a follow-up letter to Respondents’ counsel on February 4, 2011

that reads:

To answer your question in the above letter, as a general rule if we had
palpated muscle spasms we would have noted it in our records.  That is, if
there had been a spasm generally it would have been felt significant enough
that we would have specifically noted it.  Thank you.

ADJUDICATION

A. Compensability

Claimant has contended that on August 11, 2010, she sustained a compensable

injury to her left shoulder when she was struck by a falling ladder while working for Wal-

Mart.  Respondents have disputed that she suffered a compensable shoulder injury, and

have argued that her medical records lack any objective findings of an injury.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by
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a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

With respect to the presence (or absence) of objective findings of an injury in this

matter, I first recognize that both Drs. Klepper and Sidani diagnosed Claimant as having

a left shoulder contusion.  In Ellis v. Hines Trucking, 104 Ark. App. 118, 289 S.W.3d 497

(2008), the Arkansas Court of Appeals held that a diagnosis of contusion with no

conflicting evidence of its nature is sufficient to constitute an objective finding.  The court

stated:

We disagree, however, with the Commission’s conclusion about the second
piece of medical evidence–the “contusion” diagnosis by Ellis’s doctor.  The
Commission decided that the “diagnosis of contusions in the knee and
shoulder, without more, do not satisfy in this case the requirement of an
objective finding” and that a contusion “can itself be based either on
objective findings or subjective complaints.”  The Commission relied on
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Rodriguez v. M. McDaniel Co., 98 Ark. App. 138, 252 S.W.3d 146 (2007), in
reaching its conclusion.

In Rodriguez, the claimant was twice diagnosed with a hip contusion.  First,
in the emergency room on the date of her injury, Rodriguez was diagnosed
with a "hip contusion on the right.”  98 Ark. App. at 143, 252 S.W.3d at 150.
Three weeks later, Dr. Timothy Yawn evaluated Rodriguez and also
diagnosed a contusion.  Dr. Yawn later testified that “his diagnosis of a
contusion did not necessarily mean that he had viewed a disturbance in the
skin and tissue.”  98 Ark. App. at 142, 252 S.W.3d at 150.  Dr. Yawn also
testified about the emergency-room contusion note.  He said that “the
notation in the record most likely referred to tenderness and not to visible
darkening or bruising.”  98 Ark. App. at 144, 252 S.W.3d at 152.  Various
tests failed to reveal any internal injury.  98 Ark. App. at 141-44, 252 S.W.3d
at 149-52.  In Rodriguez, the Commission thus had to weigh conflicting
medical evidence about a contusion.  As this court acknowledged, “the
Commission chose to believe the testimony of Dr. Yawn,” 98 Ark. App. at
144, 252 S.W.3d at 152, and not the emergency room record.  We therefore
affirmed the Commission's finding that Rodriguez failed to prove objective
medical findings.  98 Ark. App. at 143-45, 252 S.W.3d at 151-52.

This case is different.  Here we have a contusion diagnosis with no
conflicting testimony about the nature of the contusion.

In their brief, the appellees quote a medical dictionary that defines a
“contusion” as an injury to tissues without breakage of skin:  a bruise.
MILLER-KEANE ENCYCLOPEDIA AND DICTIONARY OF MEDICINE, NURSING, AND

ALLIED HEALTH 375 (6th ed.1997).  The appellees' definition echoes those
in other medical reference books.  E.g., THE SLOANE-DORLAND ANNOTATED

MEDICAL-LEGAL DICTIONARY 165 (1987); STEDMAN'S MEDICAL DICTIONARY

390 (26th ed.1995); TABER'S CYCLOPEDIC MEDICAL DICTIONARY 479 (20th
ed.2005).  It is substantially the same as the standard definition of a
contusion.  3 OXFORD ENGLISH DICTIONARY 857 (2nd ed.1998).  Our cases,
moreover, use the words “contusion” and “bruise” interchangeably.  Parson
v. Arkansas Methodist Hospital, 103 Ark. App. 178, 182, 287 S.W.3d 645,
648 (2008).  For example, this court has specifically referred to a doctor's
diagnosis of a shoulder contusion as a bruise.  Stephenson v. Tyson Foods,
Inc., 70 Ark. App. 265, 268, 272-73, 19 S.W.3d 36, 38, 41 (2000).  And we
have held that a contusion is an objective medical finding.  Parson, 103 Ark.
App. at 182, 287 S.W.3d at 648; Bryant v. Staffmark, Inc., 76 Ark. App. 64,
67, 61 S.W.3d 856, 858 (2001).  We must follow our precedent in this case.
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The parties do not discuss contusions to internal organs, which may raise
external-visibility issues.  Compare Meister v. Safety Kleen, 339 Ark. 91, 92-
95, 3 S.W.3d 320, 321-22 (1999) (addressing diagnosis of contusion to
internal body part); see also ATTORNEY'S ILLUSTRATED MEDICAL DICTIONARY

C74 (West Publishing Company 1997) (defining contusions of the heart,
brain, and spinal cord).  And we do not address that type of contusion.  This
case is about Dr. Nix's unequivocal diagnosis of contusions to Ellis's left
shoulder and left knee.  We are convinced that reasonable persons with the
same facts before them could not have arrived at the Commission's
conclusion about Ellis's contusions.  Smith, 73 Ark. App. at 336, 44 S.W.3d
at 739.  We therefore reverse and remand for the Commission to re-examine
its decision about the compensability of Ellis's shoulder and knee injuries in
light of our conclusion that Ellis satisfied the statute's objective-findings
requirement. Ark. Code Ann. § 11-9-102(4)(D).

However, the facts of the instant matter are distinguishable from those in Ellis.  Both

Klepper and Sidani took pains in their notes to record their findings of the examination of

Claimant’s shoulder–and both noted the absence not only of bruising, but of a finding of

any type.  This comports with Claimant’s own testimony that she did not have a bruise.

However, while she stated that the ladder left a red mark where it hit her, the records in

evidence do not reflect this.  I find that the diagnosis of contusion by these doctors could

only have come from Claimant’s subjective complaints–and for that reason, the diagnosis

cannot be an objective finding.

Similarly, while Dr. Klepper prescribed Claimant Flexeril “as needed for spasms,”

this is not an objective finding.  In Sparks v. Ark. Dept. of Corr., 2010 AWCC 68, Claim No.

F800085 (Full Commission Opinion filed April 30, 2010), the Full Commission addressed

the law on this subject:

In the present matter, the Full Commission finds that the claimant did not
establish a compensable injury by medical evidence supported by objective
findings.  The claimant argues on appeal that she was "prescribed Flexeril
. . . for muscle spasms" which "clearly shows an acute injury" on December
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13, 2007.  It is well-settled that muscle spasms can constitute objective
medical findings to support compensability.  Estridge v. Waste Management,
343 Ark. 276, 33 S.W.3d 167 (2000), citing Continental Express, Inc. v.
Freeman, 66 Ark. App. 102, 989 S.W.2d 538 (1999).  In Estridge, a
physician expressly prescribed the claimant medication “as needed for
muscle spasms.”  The Arkansas Supreme Court held, “A doctor would not
prescribe medication directed to be taken ‘as needed for muscle spasm’ if
he did not 



Stroud - Claim No. G007313 19

believe muscle spasms were existent.”  See Estridge, supra, at 281.  The
Supreme Court held that the Commission erred in denying benefits.

The record does not demonstrate in the present matter that the claimant was
prescribed medication “as needed for muscle spasms.”  We note that the
claimant was first prescribed Flexeril in August 1997, approximately 10 years
before the alleged compensable injury.  The claimant was again prescribed
Flexeril by Dr. Sakr in February 2005.  The claimant testified that she felt
severe pain in her back after dragging a dummy on December 13, 2007.
The claimant began treating at a Family Clinic on December 19, 2007.  At
that time, the claimant was prescribed three medications, including Flexeril,
but there was no doctor's note or any other indication that these medications
were “for muscle spasms.”  There was no report on December 19, 2007 of
bruising, swelling, or muscle spasms in the claimant's back.  We note Dr.
Briggs' report on March 12, 2008,  “Right sacroiliac joint tenderness.
Otherwise normal exam.”

The evidence in the present matter does not demonstrate that the
prescription for Flexeril on December 19, 2007 was proof of medical
evidence establishing a compensable injury by objective medical findings.
Nor are the facts of the present matter analogous to the case of Fred's Inc.
v. Jefferson, 361 Ark. 258, 206 S.W.3d 238 (2005).  In Fred's Inc., the
claimant was diagnosed with a back bruise following a workplace injury.  The
Supreme Court found a reasonable inference in Fred's Inc. that a
prescription for medication was necessary to treat the back bruise and strain.
There were no findings of a back bruise in the present matter, and again, the
record does not demonstrate that there were any objective medical findings
reported or noted following the alleged accident of December 13, 2007.  To
determine in the present matter that the prescription for Flexeril was an
objective medical finding establishing a compensable injury would require
conjecture and speculation, which cannot supply the place of proof.  Dena
Constr. Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (Ark. App. 1980).

As Estridge et al. show, had Klepper’s notation “as needed for muscle spasms” not been

accompanied by an explanation, clearly it would be an objective finding of an injury.  But

in two separate items of correspondence that are in evidence, the doctor stated not only

that he had no recollection of having found that Claimant had spasms, but that if he had

so found, generally he would have noted this in the record.  The Commission is authorized

to accept or reject a medical opinion and is authorized to determine its medical soundness
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and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002).  I credit Dr. Klepper and find that he did not find that Claimant had spasms.  For

me to find otherwise would require that I engage in speculation and conjecture–which is

not permitted.  Speculation and conjecture cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

As for the results of Claimant’s January 14, 2011 MRI, I note that it reflected that

she had a “tiny effusion” in the left shoulder.  Effusion can constitute an objective finding.

See Swifton Public School v. Shields, 101 Ark. App. 208, 272 S.W.3d 851 (2008); Pickens

v. Health Resources of Ark., Inc., 2007 AWCC 152, Claim Nos. F601983 & F306687 (Full

Commission Opinion filed December 7, 2007).  However, in Weigel v. The Steak House,

2008 AWCC 21, Claim No. F505538 (Full Commission Opinion filed March 3, 2008), the

Full Commission found that an MRI showing a “tiny effusion” in the left knee was not an

objective finding:

In the present matter, the Full Commission finds that the claimant did not
establish a compensable injury by medical evidence supported by objective
findings . . . [w]e recognize that the February 17, 2006 MRI showed “a tiny
effusion” in the claimant’s left knee.  Stedman’s Medical Dictionary, 26th

Edition, generally describes “effusion” as “the escape of fluid from the blood
vessels or lymphatics into the tissues or a cavity.”  The Full Commission is
unable to find that the “tiny effusion” shown in the February 17, 2006 MRI
established a compensable injury to the claimant’s left knee occurring on
February 6, 2005.  Dr. McBride's March 11, 2005 report indicated that he
planned an MRI in order to determine whether there was a meniscal tear or
other condition in the claimant's knee which might require surgery.  The MRI
showed no such abnormality.

That a finding of a “tiny effusion” does not show an injury is supported by Dr. Sidani’s

opinion contained in his notes.  After reviewing this MRI, which reflected the “tiny effusion,”

the doctor nonetheless wrote that MRI was “normal.”  I credit this.
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Claimant has thus failed to establish by medical evidence, supported by objective

findings, that she sustained a compensable left shoulder injury.

B. Reasonable and Necessary Medical Treatment

Claimant has also contended that she is entitled to reasonable and necessary

medical treatment of her left shoulder.  Arkansas Code Annotated Section 11-9-508(a)

(Repl. 2002) states that an employer shall provide for an injured employee such medical

treatment as may be necessary in connection with the injury received by the employee.

However, because she has not proven by a preponderance of the evidence that she

sustained a compensable injury, this must fail at the outset.  See Wal-Mart Stores, Inc. v.

Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


