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Claimant represented by Mr. Thomas W. Mickel, Attorney at Law, Conway, Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
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STATEMENT OF THE CASE

On May 10, 2011, the above-captioned claim was heard in Conway, Arkansas.  A

prehearing conference took place on February 28, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee-employer-carrier relationship existed on January 18, 2010,

when Claimant allegedly sustained a compensable injury to his right hip.

3. Respondents initially accepted the injury as compensable.

4. Claimant’s average weekly wage of $725.58 entitles him to compensation

rates of $484.00/$363.00.

Issues

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

The following was litigated:

1. Whether Claimant is entitled to additional medical treatment of his right hip

by Dr. Robert McCarron.

All other issues have been reserved.

Contentions

With additional ones raised by the parties at the hearing, their respective

contentions now read:

Claimant:

1. Claimant contends that he has a pre-existing condition in his right hip which

was aggravated by a fall at work.

2. Claimant has seen Dr. Lowry Barnes and Dr. Robert McCarron.

3. Dr. McCarron has recommended physical therapy to manage the symptoms

brought on by the aggravation of the pre-existing condition, Perthes disease.

4. While the issue of whether Dr. McCarron was an authorized treating

physician may apply to Claimant’s first visit to him, for which Claimant paid,
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Respondents are still responsible for the treatment the doctor recommended

by the doctor.

Respondents:

1. Respondents contend that the claimant fell at work on January 18, 2010.

2. The claimant sustained a contusion to his right hip.

3. The claimant was treated and released with no PPD on May 13, 2010, by Dr.

Lowery Barnes, who stated that the claimant needs a hip replacement due

to his Perthes disease, not because of the fall.

4. Dr. McCarron was not an authorized treating physician.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional medical treatment in the form of physical therapy by Dr.

Robert McCarron because Dr. McCarron is not an authorized treating

physician of Claimant.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 18 numbered pages thereafter; and Respondents’ Exhibit

1, Claimant’s Form AR-N dated March 31, 2010.

Testimony

Kevin Stout.  Claimant testified that he is 51 years old and was honorably

discharged from the military.  He has been employed for Respondent Red Apple

Enterprises (“Red Apple”) for 11 years as a mechanic.  His job is to repair all of the lawn

care equipment; and he sometimes helps mow the golf course.

His testimony was that he was injured at work on January 18, 2010:

I went into work that morning, and I was moving a floor jack to work on a
piece of equipment I had in the shop, and I didn’t realize that the jack had
been leaking hydraulic fluid, and I ended up stepping into it and my foot
slipped, and I went down on my right hip.

About three to four hours after the incident, he began experiencing a sharp, aching-

type pain that extended from his right hip down into his knee.  Red Apple personnel told

Claimant to go to the emergency room, and he did so.  He underwent x-rays and was

instructed to take over-the-counter pain medication.  About two weeks later, Respondents

sent Claimant to Dr. Ryan Buffalo, who in turn referred him to Dr. Dennis Luter.  When he

saw Luter, he referred him for a lumbar MRI.  None of these physicians prescribed physical
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therapy.  Next, Claimant saw Dr. Brent Sprinkle, who administered an injection at L-5.

Thereafter, Claimant treated with Dr. Lowry Barnes, who recommended that he undergo

a total hip replacement.  Either Sprinkle or Barnes released him to return to work with no

restrictions.

According to Claimant, he is working “at about a third” of the normal speed at which

he performs his job.  But he has not missed any work because he “can’t afford to not have

a paycheck come in.”  His symptoms have remained in the same place that they were at

the time of his fall:  the right hip, and down into the right leg and knee.

Claimant’s testimony was that he understood that Respondents would not pay for

any more of his treatment after Barnes, so he went on his own to Dr. Robert McCarron. 

When asked what McCarron recommended, Claimant stated:  “He recommended, to my

knowledge, that physical therapy may do some good to help relieve some of the pain I’m

having[.]”  It is Claimant’s desire to try therapy before surgery, because he believes his

problem is more a nerve or muscle issue than a hip one, and that the therapy would at

least forestall the hip replacement.  Claimant understands that he has a condition–Perthes

Disease–that predates his fall.  Nonetheless, he maintains that he had no problems with

his hips before his work-related fall.

Under questioning from Respondents, Claimant testified that Respondents accepted

his claim, sent him to doctors, and paid for his treatment.  The most invasive treatment he

has undergone has been injections, and these provided only 30 minutes of relief.  While

his pain has been constant, its intensity has gone up and down.  At some point, the

question arose whether it was Claimant’s back or hip that was causing his problem; so he
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underwent MRIs of both areas on the same day.  He was diagnosed as having Perthes

Disease in both hips, but he stated that he is not having any trouble with his left hip.  It is

his understanding that the condition originates in childhood.  Dr. Luter referred him to Dr.

Sprinkle, who in turn sent him to Dr. Barnes.  It was he who released Claimant to return

to work.  Claimant had problems with Barnes’ assessment that his condition was not job-

related.

Since Barnes, Claimant has gone to see Dr. McCarron, who is an orthopedic

physician and was not selected by Respondents.  The doctor has recommended physical

therapy, but Claimant does not know what a therapist would do or how it would help his

condition.  He has no exercise regimen.  Walking hurts, and he gets no exercise outside

of work activities; and even there, he has curtailed that type of activity.  Claimant no longer

jogs or walks for exercise.  He still does his same job, but has changed the way he

performs it.  Claimant cannot afford hip replacement surgery, and does not want it anyway

if he can obtain relief by other means.

Under questioning from me, Claimant stated that he went to McCarron “on [his]

own.”  He testified:  “At the time I saw Dr. McCarron, I was under the understanding that

they weren’t going to be responsible for any more.”  He explained that the nurse case

manager accompanied him to his last visit with Barnes and

[w]e basically just walked out of that appointment and I was kind of in the
dark, and I had–then I turned around and called her back on the phone 30
minutes later, and that’s pretty much what she told me, that this was a
preexisting condition, and they weren’t going to be responsible for any more
treatments.
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It was after this occurred that he elected to see McCarron.  He personally paid for his visit

there.

Under additional questioning from his counsel, Claimant testified that hip

replacement surgery was the only thing recommended by Dr. Barnes.  When questioned

further by Respondents, Claimant explained that Barnes never captioned this surgery as

an emergency; he could have it when he could no longer deal with his condition when

something else changes.

Exhibits

Medical.  The medical records of Claimant introduced at the hearing that are

contained in Claimant’s Exhibit 1 reflect the following:

On February 3, 2010, Claimant presented to Dr. Luter with pain, primarily in his

posterior right hip, as the result of a slip and fall three weeks before in which he landed

directly on the hip.  He was referred by Dr. Buffalo, who treated him conservatively with

muscle relaxants.  Luter assessed the condition as a soft tissue injury and recommended

anti-inflammatories along with continued use of the muscle relaxants.  Claimant returned

to Luter on February 25, 2010 and stated that the hip pain was radiating into his knee.

The doctor recommended an MRI, and wrote that “[w]e will try to separate out what is

acute and what is chronic.”  Because Claimant was also having neurological symptoms,

Luter stated that both the hip and the lumbosacral spine should be scanned.  When

Claimant saw Luter on March 11, 2010, Claimant stated that the pain was continuing and

so severe that he would undergo surgery if it would help.  The MRI showed both back and

hip problems: a herniated disc with central protrusion and mild-to-moderate nerve root
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encroachment and associated stenosis, and effusion in the hip.  Luter wrote that because

of the difficulty in determining what was causing the most symptoms, he recommended

selective injections.  The hip injection took place on March 15, 2010, and Claimant

reported that his pain went from 8/10 to 2/10 for about 30 minutes before returning to its

former intensity.

Claimant saw Dr. Sprinkle on April 6, 2010, and the doctor wrote that while it was

hard to determine how much of his pain was radicular and how much was from the hip, he

felt it was “probably some of both.”  Sprinkle recommended, inter alia, a right L5 nerve root

block, along with an EMG nerve conduction study of the right lower extremity.  The nerve

root block took place on April 13, 2010.  The note of Claimant’s May 10, 2010 visit with

Sprinkle reflect that his EMG was normal and that the nerve root block “helped him very

minimally for about a day,” so the doctor decided that the hip was the major source of

Claimant’s pain.

On May 13, 2010, Claimant went to Dr. Barnes.  The doctor noted that “[x]-rays do

show Perthes with secondary arthritic changes,” and added:

I do not think he will be helped by anything less than a total hip replacement.
We discussed this at length today.

Unfortunately for him, this is a preexisting disease.  The reason for his total
hip replacement is not because of the fall but because of his Perthes
disease.  He has essentially reached maximal [sic] medical improvement
from his on-the-job injury, which was essentially a contusion.  There is no
permanent partial impairment rating related to his fall.

He is going to consider hip replacement.  The risks and benefits have been
discussed and accepted.  He will consider his options and let us know how
he wants to proceed.
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Claimant saw Dr. McCarron on October 18, 2010 concerning his hip problem.  A

note at the top of the office visit note reads in pertinent part:

WHEN DEFORMITY WAS FOUND IN HIS HIP W/C DETERMINED IT WAS
NOT A WORK RELATED INJURY.  HE HAS A [SIC] ATTORNEY THOMAS
MICKLE [SIC] WHO WANTED HIM TO MAKE APPT WITH YOU.

(Emphasis in original)   Claimant told the doctor that his pain is in his right groin, that he

feels that it is getting worse, and that he did not know he had a pre-existing condition prior

to the fall.  McCarron wrote that the x-rays showed “Residual of old Perthes disease

bilaterally at the hips.”  He added:  “MRI of the hip the same day of both hips is consistent

with the x-ray finding of Perthes disease with no acute changes.  The radiologist read this

as a slipped capital femoral epiphysis.”  The report further reads:

Advised the patient that his Perthes’ disease was a pre-existing condition.
It does appear that the fall brought this to the patient’s attention because of
the new onset of pain and he has continued to have pain historically.
Physical therapy is another modality to attempt to control his pain that can
be tried.  An Rx is written for this.  He will require a hip replacement to solve
his underlying problem.

Nonmedical.  Respondents’ Exhibit 1 is a Form AR-N for Claimant’s accident of

January 18, 2010.  The form was signed by him on March 31, 2010.

ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

Claimant argues that he is entitled, at Respondents’ expense, to additional

treatment by Dr. McCarron.  Respondents contend otherwise.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in
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connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d

___ (citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

What constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Claimant testified that he is still having problems with his right hip, and would like

to pursue physical therapy, which Dr. McCarron wrote could be tried to control his pain.

He has been diagnosed with Perthes Disease, which is defined in is defined in DORLAND’S
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1Under the Arkansas Workers’ Compensation Act, the employer takes the
employee as the employer finds him, and employment circumstances that aggravate
pre-existing conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark.
69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does not disqualify a claim if the
employment aggravated, accelerated, or combined with the infirmity to produce the
disability for which compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark.
App. 30, 917 S.W.2d 550 (1996).  “An aggravation, being an new injury with an
independent cause, must meet the requirements for a compensable injury.”  Crudup v.
Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);  Ford v. Chemipulp Process,

ILLUSTRATED MEDICAL DICTIONARY 537 (30th ed. 2003) as “osteochondrosis of the capitular

epiphysis of the femur.”

Dr. Barnes opined that total hip replacement is the only treatment for Claimant’s hip

problem, and further stated that the need for this procedure was the Perthes and not the

fall.  The doctor opined that as of May 13, 2010, Claimant had reached maximum medical

improvement from the on-the-job injury, which Barnes stated “was essentially a contusion.”

Along with the disease, Claimant’s x-rays showed “secondary arthritic changes.”  Dr.

McCarron read the x-rays to show “Residual of old Perthes disease” and his MRI as

reflecting “Perthes’ disease with no acute changes.”  McCarron added, however, that “[i]t

does appear that the fall brought [the Perthes] to the patient’s attention because of the new

onset of pain and he has continued to have pain historically.  (Emphasis added)  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).

In addressing this matter, I note that the parties have stipulated, and I have

accepted, that “Respondents initially accepted the injury as compensable.”  But neither

side has made the compensability1 of Claimant’s hip injury an issue here–and I shall not
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Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes the prerequisite that the
alleged injury be shown by medical evidence supported by objective findings.  See
Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).

address it sua sponte.  See Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No.

F302256 (Full Commission Opinion filed February 23, 2006)(improper for administrative

law judge to address issue not raised at hearing), rev’d on other grounds, No. CA06-398

(Dec. 6, 2006)(unpublished).

I must determine only whether Claimant is entitled, at Respondents’ expense, to the

physical therapy mentioned by Dr. McCarron.  In so doing, it must be kept in mind that a

claimant does not have to support a need for additional treatment with objective findings.

Chamber Door Ind. v. Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).  While I credit

Dr. Barnes’ finding that Claimant had a contusion, such is not a prerequisite to finding him

entitled to the therapy.  As discussed above, Dr. McCarron took note that Claimant had a

“new onset of pain” in his hip after his fall at work, and that he has continued to have that

pain.  I credit this as well, along with Claimant’s testimony that he was asymptomatic

before the fall but has continued to have hip pain since the incident.  This is supported by

the fact that Claimant’s left hip, uninjured in the fall, has remained asymptomatic despite

the fact that his Perthes is bilateral.  “Medical treatments which are required so as to

stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  After consideration

of the evidence, I find that Claimant’s need for the physical therapy is causally related to

his work-related injury.
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But this is not the end of the matter.  Respondents at the hearing raised the

additional contention that they should not be responsible for any treatment by Dr.

McCarron because he is not an authorized treating physician of Claimant.  Claimant

admitted, and his records confirm, that he went on his own to see McCarron.  Arkansas

Code Annotated § 11-9-514(b) (Repl. 2002) provides that treatment by a physician other

than the claimant’s authorized treating physician, except for emergency treatment, shall

be at the claimant’s expense.  However, this provision is inapplicable if the authorized

treating physician refers the claimant to another doctor for examination or treatment.  See

Am. Greetings Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  The

determination of whether treatment was the result of a referral as opposed to a change of

physician is a question of fact for the Commission.  Dept. of Parks & Tourism v. Helms, 60

Ark. App. 110, 959 S.W.2d 749 (1998).  The change-of-physician rules do not apply

absent proof that the claimant received a copy of the change-of-physician rules from the

respondent either in person or by certified registered mail.  Ark. Code Ann. § 11-9-

514(c)(1)-(2) (Repl. 2002).  See also Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265,

19 S.W.3d 36 (2000).  In addition, if a preponderance of the evidence establishes that the

claimant’s authorized treating physicians refuse to see him again, and the respondents

refuse to provide a new physician, then the change-of-physician rules do not apply after

the claimant has been denied additional authorized medical treatment.  See Sanyo Mfg.

Corp. v. Farrell, 16 Ark. App. 59, 696 S.W.2d 779 (1985); Lybrand v. Saline Nursing Ctr.,

2002 AWCC 194, Claim No. E908946 (Full Commission Opinion filed October 23, 2002).
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Respondents’ Exhibit 1, Claimant’s Form AR-N, shows that he signed it on March

31, 2010, and in so doing confirmed that “I have been provided with my rights regarding

change-of-physician.”  Regardless of his testimony that, prior to going McCarron, the nurse

case manager indicated that they were not going to be responsible to any other treatment,

Claimant has not shown that his authorized treating physicians have refused to treat him

any further.  While Dr. Barnes indicated that Claimant had reached maximum medical

improvement related to his fall, he did not expressly indicate that he would not see

Claimant in the future in connection with that injury.  By the same token, none of the other

physicians in Claimant’s chain of referral have declined to see him again.  Consequently,

the change-of-physician rules are applicable here, Dr. McCarron is not authorized treating

physician of Claimant, and Respondents are not responsible for treatment by him.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


