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STATEMENT OF THE CASE

On January 27, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on December 1, 2010, and a pre-hearing order was filed on

December 2, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his left

shoulder.
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4. The claimant’s weekly compensation rates will be determined

at a later time.

By agreement of the parties the issues to litigate are limited

to the following:

1. Temporary partial disability from June 7, 2010, to June 20,

2010.

2. Temporary total disability from June 21, 2010, to a date to

be determined.

3. Additional medical at the direction of Dr. Bolyard.

4. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that he is entitled to
temporary partial disability benefits from
June 7, 2010 through June 12, 2010 and that he
is entitled to temporary total disability
benefits from June 13, 2010 until a date yet
to be determined.  The Claimant contends his
attorney is entitled to an appropriate
attorney’s fee.”

Respondents’ contentions are:

“The Respondents will contend that the
Claimant is not entitled to temporary total
disability benefits for his compensable left
shoulder injury.”

The claimant, in this matter, is a thirty-five-year-old male

who sustained an admittedly compensable injury to his left shoulder

while performing employment services for the respondent.  The

respondent is a staffing company and the claimant was working

through the respondent for a company called Saint-Gobain.  The

claimant was injured while he was using a shovel to scoop dirt or

mud.



3

The claimant contends that he is entitled to temporary partial

disability from June 7, 2010, until June 20, 2010, due to his

compensable left shoulder injury, I agree.  The claimant was seen

at Sparks Clinic on June 7, 2010, for his compensable left shoulder

injury and at that time he was placed on work restrictions which

included no use of hands above chest level, 5 pound lifting limit,

no climbing, keep elbows to sides, and 5 pound push/pull limit.

It is undisputed that the claimant was provided light duty

work by the respondent between June 7, 2010, and June 20, 2010;

however, the claimant was only allowed to work a forty-hour work

week.  The claimant credibly testified that he was making $440 per

week doing the light duty work provided to him.  However, before

the claimant was placed on light duty, he had been working a great

deal of overtime.  The claimant credibly testified to this fact and

pay records submitted at Respondents Exhibit No. 2 support this

claim.

The respondents are responsible for paying the claimant

temporary partial disability in this matter from June 7, 2010,

through June 20, 2010.  The respondents shall pay the claimant 66

2/3 percent of the difference between his average weekly wage

before his compensable left shoulder injury and his wages for the

light duty work provided to the claimant after his compensable left

shoulder injury.

The claimant has also asked the Commission to consider his

entitlement to temporary total disability benefits from June 21,

2010, to a date to be determined.  A medical record from June 21,
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2010, indicates that the claimant’s left shoulder pain is reduced

and the claimant was removed from work restrictions.  That medical

record is from Sparks Clinic and signed by Dr. Randall Carson.

That record can be found at Claimant’s Exhibit No. 1, page 10.

The claimant gave testimony regarding his doctor’s visit on

June 21, 2010, on direct examination as follows:

“Q. Now on June the 21st it appears that you
saw Doctor Carson and he released you to go
back to work, you remember that?

A. Yes.

Q. Tell me how you were getting along at that
point.  When you saw him on June the 21st.

A. I was getting along - I wasn’t getting
along good.  I just didn’t want to loose (sic)
my job.

Q. Now what do you mean, you didn’t want to
loose (sic) your job?

A. Well, I was told that they - they would
replace me.  I’d been on that job for a long
time and I ask the nurse what should I do.
She said get the doctor to release - released
me then she could send me back to work.”

During cross examination, the claimant testified further

regarding the events that occurred on June 21, 2010, as follows:

“Q. Alright, you mentioned that you were laid
off.  When was it that you were laid off from
TEC?

A. The day that Doctor Carter gave me the
release papers.

Q. So you’re saying on June 21st that you were
laid off from TEC?

A. Yes.

Q. How did you know that you were laid off
from TEC?
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A. The nurse came back with the papers and
told me and my wife that they laid me off, let
me go.

Q. Alright and you’re saying, whose this
nurse?

A. Name Libby.

Q. Alright, you’re claiming that TEC actually
laid you off.

A. And so I - yes.

Q. How long did they lay you off for?

A. How long did they lay me off for?  Well,
when they laid me off I just went to the
unemployment and filed for unemployment.”

The respondents called Dara Doss as a witness.  Ms. Doss is a

manager for the respondent.  Ms. Doss testified that all employees

of the respondent have to participate in an application process

which includes some testing and signing a Code of Conduct.  Ms.

Doss testified that this Code of Conduct included the behavior that

the claimant is allowed to engage in with the respondent and the

client companies of the respondent.

Ms. Doss also testified that the claimant was not laid off but

was terminated for violation of the Code of Conduct.  She testified

that the claimant had gone to the respondent’s client company,

Saint-Gobain, and asked to speak with a supervisor without

permission of the respondent, which is a violation of the Code of

Conduct.  Ms. Doss testified that the claimant was told not to go

back to Saint-Gobain after his unauthorized visit was discovered by

the respondent; however, Ms. Doss testified that the claimant

continued to violate the respondent’s Code of Conduct by returning
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to Saint-Gobain even after being counseled and was fired for his

conduct.

I find Ms. Doss’ testimony to be credible concerning the

firing of the claimant.  He was fired for cause due to his

continued willful violation of the respondent’s Code of Conduct.

The claimant’s actions were tantamount to a refusal to work under

Ark. Code Ann. §11-9-526.  As such, the claimant is not entitled to

temporary total disability benefits.

The claimant has also asked the Commission to consider his

entitlement to additional medical treatment at the direction of Dr.

Bolyard.  Dr. Bolyard saw the claimant on August 5, 2010, regarding

his admittedly compensable left shoulder injury.  The claimant

described his symptoms and Dr. Bolyard performed a physical

examination of the claimant.  A medical record from that visit gave

the following impression and plan:

“IMPRESSION: Left shoulder pain consistent
with overuse tendonitis that is not improved
with rest.

PLAN: He does not describe a specific event,
but a timeframe of extra working and shoveling
that he has to do.  This has not gotten better
in 2 months of not working which is
surprising.  An MRI of the left shoulder is
ordered to rule out significant pathology.  I
am sure it is going to be positive in some
regard.  We are going to hold off on physical
therapy because I am not sure what they were
doing exactly anyway other than modalities and
maybe a little range of motion.  A note is
written for no use of the left upper
extremity.  I did write him for some Darvocet.
I am not writing him any oxycodone.  We will
check him back once this is completed.  I did
not specifically keep him on an anti-
inflammatory at present.”
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On August 24, 2010, the claimant was again seen by Dr.

Bolyard.  The claimant’s MRI of the left shoulder was reviewed and

Dr. Bolyard gave the following plan for the claimant’s left

shoulder:

“We are going to try an injection today of 3
cc Lidocaine, Marcaine and betamethasone in
the subacromial space.  I have talked to him
about his Oxycodone.  The Darvocet was not
helping.  I provided him with some Lartab 5.
He was sent to physical therapy for modalities
and range of motion.  No lifting greater than
10 pound restriction.  We will see him in six
weeks.  If he is not improved he will need a
probable AC joint resection and subacromial
d e c o m p r e s s i o n  f o r  i n t r a c ta b l e
bursitis/tendonitis.”

The respondents in this matter submitted a document that

purports to be the results of a peer review of Dr. Bolyard’s

recommendations for the claimant.  However, it does not indicate in

the document the name or qualifications of any medical doctor that

participated in the review.  It is certain that the claimant was

never physically examined in the preparation of this document.  The

document indicates a denial of the treatment recommended by Dr.

Bolyard.  I disagree, with the document, Dr. Bolyard has physically

examined the claimant and personally treated the claimant.  I give

his opinion much more weight than that of a document that does not

even indicate the name of the medical doctor that completed the

review.  I find that the treatment recommended by Dr. Bolyard is

reasonable and necessary medical treatment for the claimant’s

admittedly compensable left shoulder injury.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the
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Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 1, 2010, and contained in

a pre-hearing order filed December 2, 2010, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

his entitlement to temporary partial disability from June 7, 2010,

to June 20, 2010.

3. The claimant failed to prove his entitlement to temporary

total disability from June 21, 2010, to a date to be determined.

4. The claimant has proven by a preponderance of the evidence

his entitlement to additional medical treatment at the direction of

Dr. Bolyard as that treatment is both reasonable and necessary.

5. The claimant has proven by a preponderance of the evidence

that his attorney is entitled to a fee in this matter commiserate

with the Arkansas Workers’ Compensation Act.

ORDER

The respondents shall bear the burden of paying the claimant

temporary partial disability benefits from June 7, 2010, through

June 20, 2010.  Inasmuch, the respondents shall pay the claimant 66

and 2/3 percent of the difference between his average weekly wage

before his compensable left shoulder injury and his wages for the
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light duty work provided to the claimant after his compensable left

shoulder injury.

The respondent shall bear the burden of the costs associated

with the reasonable and necessary medical treatment provided to the

claimant at the direction of Dr. Bolyard.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


