
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G007805 (06/17/10)

JOHN M. STANTON, EMPLOYEE  CLAIMANT

WARREN UNILUBE, INC., EMPLOYER         RESPONDENT

PENNSYLVANIA MFGR. ASSOC. INS., CARRIER         RESPONDENT

OPINION FILED JULY 27, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on April 29, 2011, at
Marion, Crittenden County, Arkansas.

Claimant represented by the HONORABLE SCOTT HUNTER, Attorney at Law, Jonesboro,
Arkansas.

Respondents represented by the HONORABLE MICHAEL C. STILES, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled cause to determine the claimant’s entitlement

to workers’ compensation benefits.  On March 21, 2011, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of John M. Stanton, the claimant; Reva Martine Neil Stanton; and James

Albert Mengarelli; coupled with medical reports and other documents comprise the record in this

claim.

DISCUSSION

John Monreal Stanton, the claimant, with a date of birth of October 30, 1968, is a high
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school graduate.  Regarding his work history immediately following high school, the claimant’s

testimony reflects:

Yeah, I did some farm work for a period, a couple of
years maybe.  And then, after that in ‘91 I went to work for - -
at the time it was Coastal Unilube; now, it’s Warren Unilube. 
(T. 12).

The claimant has worked continuously for the same facility since 1991.  At the time Warren

Unilube acquired respondent-employer the claimant was driving a forklift and continued to do so

thereafter.  The claimant’s job duty consisted of taking a pallet off, palletizing, and putting it in

stock.  

The testimony of the claimant reflects that his primary job in the employment of

respondent was driving a forklift.  In explaining the mechanics of the afore, the testimony of the

claimant reflects:

Driving a forklift, just driving the lift, moving pallets, 
loading and unloading trucks and back during the time, this 
company - - when this company - - it wasn’t - - you know, it
wasn’t always automated like it is now.  I mean, driving a fork-
lift didn’t just consist of driving a forklift, it consisted of a lot 
of physical work back when I first started there.  I mean, it’s 
automated now, but, you know, when I first started there, we had
a lot of physical work as far as - - (T. 13).

The claimant explained that lifting and physical exertion were involved in performing his job 

before the current automation.  The testimony of the claimant reflects that as the company grew, 

so did the automation.  As to the current nature of the work, the claimant testified:

Yes, it’s pretty hard.  It’s not as hard now as it was then.
Because back then that’s when we - - we use to load - - we used
to load rail containers, I mean, by hand.  I mean, just - - with six
one-gallon cases of antifreezes, take them off the pallet and 
stack the trailer from top to bottom, front to back and we had 
balls and pails and everything else.  So, it’s basically - - it’s 
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automated now, but it wasn’t always automated like it is now. 
(T.14-15).

The testimony of the claimant reflects that in operating the forklift there was a lot of backing up

and going forward with the forklift, offering that such was the nature of the forklift operator. 

Further, the claimant’s testimony reflects that during a typical day he remained on the forklift

operating same from four to four and one-half hours.  The claimant noted that over the twenty-

one (21) years of his employment as a forklift operator he has experienced pain in his neck on

occasions:

Yeah, after twenty-one - - you know, the forklift will put
a beating on you after twenty-one years; so, aches and pains, I 
mean, lower back pain, neck pain, driving a forklift, I mean, that’s
- - I mean, that’s common for twenty-one years. (T. 16).

The testimony of the clamant reflects that he worked on June 17, 2010, performing his

regular job duties.  Regarding the specifics, which serves as the basis for the present claim, the

claimant testified:

Well, I was - - I was loading the truck, and as I - - as I was
backing out of the truck, when the lift - - when the forklift bumped
the top, it, you know, it threw - - it threw my neck and I felt a sharp
pain - - I felt a sharp pain go through my neck.  And like I said, I 
mean, it was - - I mean, I didn’t really think nothing of it, it was a 
sharp pain but, you know, it wasn’t - - it wasn’t unusual to have pain
like that.  So, the pain subsided that day; so, I continued to work.
And - - 

Yean, I worked - - I worked the full day that day. (T. 17).

The claimant acknowledged that he did not tell anybody about the incident, noting that it was not 

unusual to experience pain occasionally.  The testimony of the claimant reflects, regarding the
impact of

the previous day’s bump:
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Yeah, when I woke up the next morning, I was - - I was - -
my neck was in pain and it was swelling; so, I thought I had a - - 
or I thought I had a crook in my neck. (T. 17).

The testimony of the claimant reflects that he worked half the day, and then left and went to the 

Coast to Coast Medical Clinic for medical treatment for his neck symptoms.  The claimant 

candidly acknowledged that he did not remember having a conversation with any other employee 

about going to see a doctor: 

No, I can’t recall.  I don’t - - I don’t recall having 
this  conversation with any other employee, but, no I didn’t 
just walk off the job, because I’d be terminated if I did that. 
(T. 18).

The claimant continued:

I told my supervisor [Mr. Mengarelli] I was going to 
leave and go see the doctor. (T. 18).

As to whether Mr. Mengarelli inquired about the doctor’s visit, the claimant testified:

No, I think I told him I was - - I was hurting, and I was 
going to go see the doctor. 

No, I didn’t go into it, because I just thought it was a 
simple crook in my neck.  So, I didn’t go into it. (T. 18).

The claimant sought treatment at Coast to Coast Medical Clinic.  The claimant was seen

by a nurse, Debbie Shelton, at the clinic, who made a report regarding the visit.  The testimony of

the claimant reflects that he told his wife about the incident at work:

Yeah, I told her - - I told her a couple of days later, 
because she noticed the swelling - - she noticed the swelling in 
my neck, and I was hurting and I told her - - I told her what had 
happened, and she asked me had I did any lifting or anything
like that.  And I told her I can’t remember doing any lifting.  I
told her I could remember backing out of a truck and when I 
hit the dock, I remember throwing my neck - - you know, a 
sharp pain gong through my neck.  But I told her I didn’t recall
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doing lifting.

I thought it was just a simple crook, because I - - I mean,
over the years, I’ve had plenty of crooks in my neck; and so, I
just thought it was maybe I slept wrong, or maybe I thought it 
was a simple crook in my neck. (T. 19).

The claimant returned to work the day following his visit to the clinic.  The claimant noted

that the condition of his neck was about the same in that it was still hurting a little worse and still

swollen.  The claimant testified that he also had a problem with his right shoulder:

Yes, it’s all - - it all came with the - - it all came with
the neck pain I - - the right - - the pain in my right shoulder, my
arm, numbness in my fingers, all that - - all that came along with
it. (T. 10).

The claimant noted that the symptoms occurred a couple of days after the accident.   The claimant

testified that although the pain and symptoms were getting worse he remained on the job doing

his regular job duties.  

In terms of medical treatment, the testimony of the claimant reflects that the first sought

treatment on June 18, 2010, and he returned on June 22, 2010.   The claimant’s testimony

reflects:

I think it was, like, when I first - - it was on - - it was on
on the 18th, then, I went again on the 22nd.  June 22nd, I went back
to Coast to Coast, because my neck - - when I first went there they
gave me some muscle relaxers, they thought that maybe I had a 
pulled muscle, they told me if it didn’t get any better to come back.
Well, I went back on the 18th, and they gave me some pain killers. 

Yeah, I kept working. (T. 20-21).

Regarding any other required time off from work during his employment with respondent over the
years, due to medical problems, sickness or some type of injury, the claimant testified:

No, I ain’t never been injured on the job, and I ain’t 
never took off for no injury or something like that. (T. 21).
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The claimant concedes that while he may have been off work due to illness, he has never been 

off because of an injury on the job.  While acknowledging that he has had neck aches and pains 

in the past, the claimant offered:

Yes.  I had never had an incident or an injury.  But I’ve
had aches and pains all over my body.  After twenty-one years
of driving a forklift and that kind of physical work, I mean, that 
takes a toll on you. (T. 22).

The claimant distinguished the June 17, 2010, incident and resulting neck symptoms from any 

previous incidents:

Well, I mean, first, like I said it was the - - it was the sharp
pain in my neck, and then, the fact that over a period of time, it 
wouldn’t go away.  It kept progressing.  It kept getting worse. 

Yes, when I - - when I bumped the dock with the lift, yeah, 
the sharp pain came, and the sharp pain came then. (T.22).

In terms of his medical treatment in connection with his neck complaints, the testimony 

of the claimant further reflects:

Yeah, that’s what I did; I went to Coast to Coast a total of
about three times, three or four times.  I know I went about three
times. (T. 22)   

The claimant’s testimony reflects that his visits to the clinic were during working hours, and he 

took off work in order to make the visits.  The clamant testified that in order to leave the 

company during working hours he had to obtain permission for respondent-employer:

I’m not sure if I - - I’m not sure if I told them I was going
to the doctor or just told them I wanted to take off, but after each
doctor’s visit I bought an excuse back from Dr. Muhlbauer. 

I would give it to the supervisor [Mr. Mengarelli].(T. 23).

The claimant maintains that Mr. Mengarelli did not ask him any questions about the doctor’s 
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excuses.  The testimony of the claimant reflects that he returned to the clinic following the three 

visits:

Well, I went back again after - - Coast to Coast scheduled
me for an MRI, and after that, they sent the results back to Coast 
to Coast; so, I had to go back down there to get the results of my
MRI. (T. 23-24).

The claimant testified that after the results of the MRI were obtained, Ms. Shelton arranged an 

appointment for him at Semmes-Murphey Clinic.

The claimant testified that he was initially seen by Dr. Claudio Feler at Semmes-

Murphey. The testimony of the claimant reflects that before the MRI of his cervical spine his

medical providers had assessed his complaint as a pulled muscle, to include Dr. Feler at the first

visit.  During the initial meeting/visit with Dr. Feler following the MRI scan, the testimony of the

claimant reflects:

Well, the first time I saw him, he - - he took me and my
wife in the back and he got the disc, he put it - - he put the disc
in the computer, he put in up on the screen.  And he told me - -
the first thing he asked me, he said, “Mr. Stanton,” he said, “have
you” - - he said, “let me ask you something.”  He said, “Have you”
- - he said, “Have you ever been in a bad car accident?”  I said, “No,
sir, I’ve never been in an accident.”  He said, “Well, let me” - - he
said, “Well, what type of work do you do?”  I said, “I drive a forklift
up on a dock.”  And he said, “How long you been doing it?”  I said,
“I’ve been doing it for, like twenty years.”  And he said, “Mr. Stanton,
I know you might not know what you’re looking at.”  He said, “But,
I know you wife’s in the medical field and she do,” He said - - he 
said, “See how your spine goes like this.”  He said, “Your spine’s 
supposed to go straight up and down.”  He said, “Yours goes like 
this,” He said, “You’re messed up.”  He said, “Out of seven discs in
your neck,” he said, “All you’ve got left is two.”  And I asked him,
and he said - - he said, “So” - - I said, “What is this caused from?”
He said - - well, he said, “It comes from the type of work you’ve 
been doing for the last twenty,” - - he said, “driving the forklift,” he
said, “a lot of looking around, up and down, a lot of repetitive motion.”
He said, “That’s the only way this could have occurred.” (T. 25-26).
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The claimant testified that he told Dr. Feler about the incident where he dropped off with the

forklift and felt the sharp neck pain. The testimony of the claimant reflects, regarding the

treatment recommended by Dr. Feler during the visit:

Well, he told me he was going to - - he was going to try
me on some steroids.  He said that would be a temporary fix. He
said, “That should - - that’s not going to fix the problem.”  He 
said, “It’ll ease the pain some.”  He said, “But,” he said, “you’re 
going to have to have surgery, but I can put you on these steroids,
but you’re going to have to have surgery.”  So he put me - - he put
me on some steroids. (T. 26).

The claimant testified that he was furnished capsules by Dr. Feler, not an injection.  The claimant

noted that he did not receive any relief of his symptoms from the capsules.  The claimant was

continuing to work at the time.

The testimony of the claimant reflects that, regarding his medical excuses:

I had to turn in all of my medical excuses, all of the 
information from the doctor and bring it back to the employer
and turn it in. (T. 28).

The claimant testified that he turned in the documents to Mr. Mengarelli, however was never 

questioned by him about them:

I don’t think he actually had any questions about it.  I 
mean, because like I said, I mean, this - - I mean, this caused 
me to take off, but I - - at the time I didn’t know it was an injury;
so, I don’t think he asked me any questions about it. (T. 28).

The claimant testified that following his discussion with Dr. Feler regarding the seriousness of his

injury he relayed that information to Mr. Mengarelli.  Regarding the response of Mr. Mengarelli,

the claimant testified:

Yeah, I think he - - I think he - - well, he asked what the
- - I mean, what they were going to do, what the doctor was 
going to do.
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Yeah, I told him I had to have surgery. (T. 29).

The claimant was unable to recall Mr. Mengarelli’s response.  

The claimant testified regarding his exchange with Mr. Mengarelli about a claim form to 

report a workers’ compensation claim.  

Well, I - - no, I - - what I did when Dr. Feler told me - -
you know, he gave me a card and told me to take it back to my
job and tell them I need to fill our a claim form for workman’s 
comp.  I brought the card with the doctor’s number on it to 
James [Mengarelli] and he took it to Patrick McCloskey and he 
said Patrick - - 

Yeah, I gave the card with the doctor’s number, Dr. Feler’s
number to James [Mengarelli], and told him I needed to fill out a 
form for workman’s comp. He gave it to Patrick and Patrick said
- - 

Patrick McCloskey, he sent it back to me, and said he didn’t
think that I had a workman’s comp claim, or a workman’s comp
case.  (T. 29-30).

The claimant offered that the above discussion occurred on or about July 16, 2010.  The

testimony of the claimant reflects that Patrick McCloskey is the safety manager of respondent-

employer.  

The claimant testified that he continued to work after receiving the information from Mr.

McCloskey.  Regarding his ability to work, the claimant testified:

Well, at time, yeah, I was - - well, I really wasn’t able,
because my neck was starting - - my neck was starting - - it was
- - it was hurting.  I was in a lot of pain.  It was hard for me to - - 
hard for me to look back and - - 

Yeah, I have to make a living. (T. 31).

While he continued to work, the testimony of the claimant reflects that he continued to obtain 

medical treatment, at times having to take off work.   The claimant also continued turning the
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medical slips from his doctor’s visits to Mr. Mengarelli, his immediate supervisor.  

The testimony of the claimant reflects that he finally had the surgery as recommended by

Dr. Feler.  The surgery was performed by Dr. Michael Muhlbauer, at Semmes-Murphey.  The

surgery was a three level disc fusion in the cervical spine.  The testimony of the claimant reflects

that he was off work from July 30, 2010 until January 21, 2011, as he convalesced from the

surgery.  The claimant did not receive any workers’ compensation indemnity benefits during the

afore period, nor has any of the medical bills incurred in the treatment of his injury been paid.

The claimant testified that there was a discussion with the Dr. Feler’s nurse regarding the

manner of payment for the surgery.  Regarding the afore, the testimony of the claimant reflects:

Well, she told me either - - she had my surgery scheduled, 
she told me either I would have to get something from workman’s
comp saying it was workman’s comp and they were going to pay
for it or I had to get something from my job saying that it wasn’t 
workman’s comp and that the insurance was going to pay for it.

So, by him having my surgery already scheduled, and they
wouldn’t give me the form to fill out for workman’s comp.  I had
to go to the job and tell Patrick McCloskey what the nurse told me;
and that I would have to get something from him saying that it was 
not workman’s comp in order to get my surgery done. (T. 35).

The claimant’s testimony reflects that as a result of his conversation with Mr. McCloskey in 

which he relayed what he had been told by the nurse, Mr. McCloskey authored the July 30, 2010, 

letter. (RX. #1, p. 10).   The claimant testified, regarding the afore:

Well, no, I didn’t participate in that - - I mean, I told him
what the doctor told me and he wrote it in his own words. 

And he signed it.  (T. 36).

As to the accuracy of the contents of the July 30, 2010, letter as far as the work-related nature of 

his injury is concerned, the claimant testified:
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No, that’s not the way I felt about it.  That’s not the 
way I told him to word that.  I mean, I didn’t tell him how to
word it, I just told him what the doctor said.  He worded it in 
his own words. (T. 37).

The claimant had the surgery on September 29, 2010.  The testimony of the claimant reflects that 

while he has a 7.5 pound lifting restriction, he is not doing any lifting at all as a forklift driver.  

The claimant, who has been working since January 21, 2011, noted his residual difficulties 

attributable to the injury:

No, I ain’t able to do it all right.  I - - I’m still - - I still
have a lot of pain and still have the pain in my neck.  Still have
the numbness in my fingers and all that; so, I mean I don’t do it 
all right, but I do it because I got a family to feed. (T. 38).

The claimant continued, regarding his physical restrictions growing out of the accident and

surgery:

Well, no, because I may - - I’ve got real limited mobility
in my neck.  I really can’t look around.  I mean, if I’m going to 
need to look around, I have to move my whole body and all; so
- - (T. 39).

The testimony of the claimant reflects, regarding the impact of his physical restrictions on the 

operation of the forklift in the discharge of his employment duties:

Yeah, I just - - I have to look back - - I have to look back,
like, back - - like, put my body like that and look around like that.

Yeah, it does, because I’ve got limited - - real limited mobility.
Even driving.  I mean, I can’t look back.  I can look in the rearview
mirror if I want to back up just - - with my whole body across the seat
and try to - - and try to look back like that. 

Yeah, I can do it about the same degree of proficiency, 
because it - - and it’s - - and it’s got the rearview mirrors, but I mean,
I just look - - I just can’t look back over my shoulder. 

I wear a seat belt.
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No, it’s not like a car seat belt, but it just goes across your
lap, it’s just a little lap belt. 

It keeps you from flying out if you turn it over or something
like that. (T. 39-40).

The testimony of the claimant reflects that his wife accompanied him on a number of visits to

medical providers, to include Coast to Coast Medical Clinic and Dr. Feler.

During cross-examination, the claimant testified that he is unsure if Warren Unilube

provided any kind of employee handbook at the time they took over operation of the business in

December 2003.  The claimant’s response was likewise regarding any kind of classes on an 

orientation type process.  The claimant acknowledged that when he began working for Costal

Unilube in 1991, he was provided an handbook.  

The clamant testified that he is certain that the accident occurred on June 17, 2010.  The

claimant offered that any prior testimony during his deposition that the accident occurred on June

13, 2010, was a misunderstanding of the question.  The claimant acknowledged that at the time of

the June 2010, injury he was also enrolled in a diesel mechanic school.  The claimant asserts that

he had not been attending the school that long at the time of his injury.  Further, the claimant

testified that while the schooling was a two-year program, he did not get a chance to finish it.  

The claimant offered, regarding his duration in the program at the time of his injury:

I think it was, like, one - - I think it was, like, one 
semester. (T. 45).

The claimant acknowledged that he did work outside of his employment with respondent-

employer doing general mechanic work on cars - “shade-tree mechanic work here and there”. (T.

45).  The claimant’s testimony reflects that he had been working on cars since December 2003,

when respondent-employer took over the business.  The claimant continued:
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No, I won’t do no work on diesels.  I didn’t even get - - I 
didn’t even finish that program; so, no, I don’t do no work on 
diesels. (T. 46).

The claimant testified regarding the opportunity to work on diesels while attending the 

diesel mechanic schooling:

Well, we - - well, we more - - well, we more or less got
familiar with them, like, change the oil and stuff like that, but as
far as just really working on them, we more or less got familiar 
with the diesel.

So, I mean, as far as the actual working on them, I would
have went into that if I would have got a chance to re-enroll this
semester, but the doctor sat me down; so, I didn’t get a chance to 
get on with all of that. (T. 46).

The clamant maintains that his first visit to the Coast to Coast Medical Clinic for treatment

of his neck complaint was on June 18, 2010.  Regarding the first medical records of a visit to

Coast to Coast Medical Clinic being that of June 22, 2010, the claimant testified:

That was on my second visit, on the 18th when I went there
I guess that’s why they don’t have it - - on the 18th when I went 
there all she did was - - Debbie Shelton, she gave me some muscle 
relaxants.  I think it was some Adflex, muscle relaxants.  She told
me to try those and if those don’t work to come back. (T. 48).

The claimant disputes the history reflected in the June 22, 2010, report of Coast to Coast, which 

recited complaints of right arm and chest pain and concerns of overheating:

That’s what - - that’s what they was treating me for.  I 
didn’t tell them I was overheated, no, but that - - that’s the 
conclusion that they was drawing. (T. 49).

The claimant denies that he complained of chest pains, period:

I wasn’t having chest pains, but arm pains as a matter of
fact.

Arm pain, chest pain.  No, I’m not - - no, I’m not going
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to say that’s incorrect. (T. 49).

The claimant testified that when he returned to work on June 19, 2010, following his June

18, 2010, visit to Coast to Coast Medical, he was still under the impression that he neck

complaint was the product of a crick in his neck.   The claimant acknowledged visiting the

emergency room of Crittenden Regional Hospital on June 26, 2010.  The claimant disagrees with

a statement in the emergency room report reflecting that he was lifting a 55 pound barrel at work. 

The claimant added that they do not lift them, but pull them open.  The claimant added, regarding

the statement:

So, I don’t know why he said lifting. (T. 50).

The claimant acknowledge providing an explanation of pain in his arm. 

The claimant denies reporting any kind of complaints of pain to respondent-employer after

June 26, 2010.  The claimant testified that it did not occur to him to report a workers’

compensation claim after he had gone to the emergency room about a work related injury on June

26, 2010.  The June 26,2010, emergency room report recites a complaint of tricep pain down to

the hand and “zero know injury, no known injury”.  The claimant offered:

Well, at the time it was just pain.  I didn’t know I had 
an injury.  I was just having pain.  I didn’t know I had an actual
injury until I got the MRIs of it.  That’s when I knew I had an 
injury.  But before that all I was having was pain. (T. 52).

The testimony of the claimant reflects the history he provided the emergency room personnel,

with respect to the onset of his pain and reason for the visit:

Well, I ain’t going to say my pain arose.  I mean, they 
asked me what was I doing.  I mean, they asked me what was 
I doing. (T. 52).

The claimant offered that the duration of the visits to Coast to Coast was maybe a few
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hours, following which he returned to work.  The claimant testified that following each visit he

provided a doctor’s slip to his immediate supervisor.  The claimant denies that the first time that

respondent-employer had notice that his pain complaint or hurting was work related was July 30,

2010:

No, I don’t - - I don’t agree with that, because July 30th

of 2010, was my last day of work.  So, no I don’t agree with 
that. (T.53).

The claimant offered, regarding previously providing notice to respondent-employer:

Yes, I did.  Because when I - - when I got that card 
from Dr. Feler and I brought it back to my supervisor, I told
him that I was going to have to have surgery, because of a work-
related injury and I needed to fill out the workman’s comp form.
So, on July 30th - - I mean, that day’s not true.  July the 30th was
actually my last day of work. (T. 53).

The testimony of the claimant reflects that he furnished the care to Mr. Mengarelli on July 16, 

2010, which he had received during the July 16, 2010, visit to Dr. Feler.  The claimant agrees 

that the first time respondent-employer had notice of his work-related injury was July 16, 2010. 

The claimant maintains that he relayed the June 2010 forklift incident during his first visit

to Dr. Feler:

Yes, I told him about that.  I told him that’s what I 
thought happened.  And he told me that’s probably - - that’s 
what - - that’s what probably aggravated the disc in my neck. 
(T. 55).

Regarding the July 15, 2010, report of Dr. Feler reflecting the lack of a precipitation event as the 

source of the claimant’s pain complaint, the claimant offered:

Well, it’s like I said, I told him I thought it was just - - 
I didn’t put the two together.  I told him I thought it was just a 
crook in my neck, because when I hit that dock, and that pain 
shot through my neck, the pain subsided and really didn’t - - it 
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didn’t continue to linger or hurt the rest of the day.  So, I thought 
- - I told him I thought that maybe it was a crook in my neck or 
something. (T. 55-56).

The claimant was taken off work by Dr. Feler on July 30, 2010.  The claimant testified that he 

was also taken off work by the medical providers at Coast to Coast:

No, Coast to Coast Medical, they took me off work here
and there.  In fact, they gave me, like, a week off one time.  And
then, I think they gave me a couple of days off one time.  So, no,
that wasn’t the first time I was taken off work. (T. 56).

The claimant maintains that he was provided off-work slips by Coast to Coast Medical the he 

provided to his supervisor.  

The claimant’s surgery was performed on September 29, 2010, at The Med in Memphis. 

The claimant testified regarding his contact with respondent-employer subsequent to July 30,

2010:

Well, I mean, each time - - well, yes, I did, because after
my surgery, I have to go back for follow-ups with the doctor.  
So, then, after - - after - - as far as the way I was progressing, after 
turning those reports back in to the job.  So, yes, I turned over - -
turned those follow-up reports back in to the job. (T. 57).

The claimant’s testimony reflects that he did not have any contact with supervisory personnel of

respondent-employer between July 30, 2010, and his September 29, 2010, surgery.  The claimant

acknowledged that he was released from his doctor on January 18, 2011, and he returned to work

on January 21, 2011.  

The testimony of the claimant reflects that respondent-employer accommodated his

restrictions following his January 21, 2011, return to work.  The claimant has not had any further

medical treatment since being released on January 18, 2011.  The claimant has not missed any

time from work since returning on January 18, 2011.  
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The claimant acknowledged that his group health plan, which is offered through his

employment, has paid some for some of the medical treatment in connection with his surgery. 

The testimony of the claimant reflects that his group health plan paid for his June and July 2010,

visits to Coast to Coast Medical, after he paid the twenty-five ($25.00) dollar co-pay.  The

claimant’s treatment at Semmes-Murphey was placed on his group health plan.  

During re-direct examination, the claimant explained that the shade-tree mechanic work

that he does is as a hobby.  In terms of the types of jobs that he perform and any payments

receive, the claimant’s testimony reflects:

Well, I mean, the type of - - the shade-tree mechanic 
work I do, it don’t really call for no facility, maybe change the 
oil, change the spark plugs, something like that.  I don’t really 
have to have a facility for that.

On my own and maybe a couple of friends, something
like that.

Yeah, I would get paid for it.

Maybe thirty-five, forty, fifty dollars, somewhere up in 
that - - up in that range, because it - - it’s really not a whole lot
of work, maybe something like a tune up or change the spark 
plugs, something like that or something. (T.64).

During the time subsequent to the June 17, 2010, accident, the claimant and his wife

communicated with Melanie Foster at Gallagher Bassett, the third-party administrator for

respondent-carrier.  The claimant asserts that Ms. Foster informed him that his claim was going to

be compensable.  The testimony of the claimant reflects that he was also provided a prescription

card by Ms. Foster.  The claimant testified that while he was provided the prescription card by

respondents, they never paid for any the prescriptions.  The claimant was also provided a October

12, 2010, letter by respondent-carrier directing him to return any medical claims over to a specific
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address.     

The claimant maintains that when he was seen by medical personnel in connection with his

injury, he simply told them what his symptoms were.  The claimant denies that he was asked how

his complaint happened.  The claimant denies reporting to the nurse at Coast to Coast Medical

that he thought he was having a heat stroke.  The claimant acknowledged reporting having pain in

his upper right extremity.  The claimant denied having the pain in his right arm before June 2010,

and noted that it started along with what he thought was a crick in his neck.  

During further cross-examination, the claimant acknowledged that the October 12, 2010,

letter, indicated that compensability of the claim would be determined by Gallagher Bassett.  The

claimant acknowledged the presence of posting at respondent-employer regarding the reporting of

work-related injuries.  The claimant further acknowledged that monthly safety meetings are

conducted by respondent-employer.  The claimant testified regarding his understanding of the

policy of respondent-employer regarding the reporting of work-related injuries:

Well, I mean - - I mean, if you get injured on the job, 
talking about once you obtain an injury, you report it to the - - 
I mean, to your immediate supervisor. 

And I think he takes it to the safety - - safety guy is 
Patrick. (T. 72).

The testimony of the claimant reflects that since he has not had a previous work-related injury, he

not familiar with the process thereafter with respect to providing medical treatment or submitting

to a drug test. (T. 72).

The claimant further testified, regarding the October 12, 2010, letter, that at the time of its

receipt, he had been in contact with Ms. Foster.  Additionally, the claimant testified regarding his

communication with Ms. Foster:
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And I was wanting to ask her, I said, “Well, what steps
do I take if my claim, you know, is denied.”  She said, “Well,
Mr. Stanton, your claim shouldn’t be denied.”

She told me, she said, “Mr. Stanton,” she said, “I don’t
see no,” she said, “I don’t see any reason why you claim” - - 
because I asked her, I said, “Well, what steps do I take in case 
my claim is denied?”  “Mr. Stanton,” she said, “I don’t see no 
reason your claim will be denied.” (T. 75-76).

The claimant’s regular shift was from 8:00 a.m. to 4:30 p.m.  The claimant’s testimony

reflects that his first visit for medical treatment associates with his symptoms was had on June 18,

2010, at the Coast to Coast Medical Clinic.  The claimant returned to the clinic on June 22, 2010. 

The claimant next sought medical treatment on June 26, 2010, at the emergency room of

Crittenden Regional Hospital.  The claimant explained his reasoning for going to the emergency

room as opposed to returning to Coast to Coast Medical Clinic:

Well, because I thought the ER would tell me something
different, because I was steadily running back and forth to Coast
to Coast and they were steadily giving me - - treating me for a 
sprained muscle, a pulled muscle, giving me muscle relaxants and
the pain - - because the stuff they was giving me wasn’t helping it.
So, I went to the emergency room, hoping that they would give me
a different result and tell me something different. (T. 77).

The claimant’s testimony reflects that prior to the September 29, 2010, surgery he was

experiencing symptoms of pain in the right side of his neck and along his right arm as well as

numbness in the fingers of his right hand.  The testimony of the claimant reflects that the surgery

did not resolve his symptoms.  The claimant offered, regarding the severity or intensity of his

symptoms post surgery::

Well, it eased up a little, but basically, really it’s about the
the same, and he told me - - 

No, I’m not saying it didn’t help me at all.  It helped some.
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Well, it lightened the pain some.(T. 78-79).

The testimony of the claimant reflects that he was released to return to work by his treating

surgeon on January 18, 2011, the date of his last visit.  The claimant was not provided a specific

return appointment, only as needed.  The claimant testified that he had felt the need to see a

doctor since the January 18, 2011, release, however had not done so, explaining:

Because the last time I went to see him, you know, the 
doctor, he always asked me, how’s your pain, you know, I tell him,
“Still having the same pains though.”  And he told me, he said, well,
“John,” he said, “Well, he says, as long as those discs sat on your 
nerves,” he said, “you’re probably going to have permanent nerve 
damage.”  He said, “You’re probably going to hurt like that for the 
rest of your life.”  So, he said - - so, he said, “Just get you some, like,
Tylenol PM or Aspirin or something and take those.”  So, that’s 
why I haven’t gone back. (T. 80-81).

The claimant is not taking prescription in connection with his injury.  Regarding his post-surgical

symptoms, the claimant noted that he has very limited range of motion in his neck, and that he has

to turn his entire upper body to turn his head.  The claimant also has restrictions on the amount of

weight he is allowed to lift.

Reva Martine Neil Stanton, the claimant’s wife of fourteen years, testified that they have

been together for twenty-one (21) years.  The testimony of Mrs. Stanton corroborated that of the

claimant regarding his work attendance and lack of prior work-related injuries preventing him

from working.  Mrs. Stanton testified regarding her recollection of the claimant returning home

after work on June 17, 2010:

Yeah, he came in just complaining of shoulder and neck
pain.  And the day - - the next morning he woke up he was swollen
in his neck area.  

Yes, I did.  He had a bulge here in the back of his neck. (T. 85).
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Mrs. Stanton’s testimony reflects that she observed the swelling in the claimant’s neck.  Mrs. 

Stanton continued regarding the claimant’s complaints: 

Yeah, he was, but, I mean, John has always been a hard 
worker, provider for our family; so, he went on to work that day
anyway.  Probably half of the day he came home in severe pain, he 
couldn’t finish the day out.? [.] (T. 85).

Mrs. Stanton testified that the claimant’s complaints were in the same area and down in his arm.  

In terms of efforts to obtain medical treatment, Mrs. Stanton offered:

Yeah, we didn’t know what was going on; so, we called, 
and he went to the doctor that afternoon. 

Dr. .- - he went to Coast to Coast medical?

And Dr. Debbie I think she, you know, just inspected him
and gave him some kind of muscle relaxant or a sample package,
you know, for - - to help with this pain, which it didn’t do any 
good. (T. 85-86).

The claimant was seen by nurse Debbie Shelton at the initial visit to Coast to Coast Clinic.  Mrs. 

Stanton denied that the claimant complained of having a heat stroke or heat exhaustion during 

the visit to Coast to Coast:

No.  Well, they - - I mean, she told us maybe he was 
dealing with heat cramps or something, you know. 

When she was examining him and, I mean, really didn’t 
know what was going on.  She was treating him for heat cramps, 
told him that he had a neck cramp or something, you know, so 
that’s basically what they was treating him for. (T. 86).

Mrs. Stanton testified that she had no recollection of Nurse Shelton asking the claimant about

how the problem happened:

Yeah, that she was basically just asking him what was 
his symptoms, which he told her was having pain and she seen
the bulge in his neck and basically just asking him about his 
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pain. (T. 87).

Mrs. Stanton continued, regarding the claimant:

He did go back to work on the 18th , once she gave him 
some muscle relaxers, then, he was off the weekend and I think
he went back that following Monday, but things just got worse,
you know, his pain progressed.

He was in between Coast to Coast and Crittenden and 
everybody was - - Crittenden Hospital, which was just basically
treating hin for muscle cramps and it’s - - I mean, we didn’t know
what he was dealing with.  Things got so bad, the pain continued, 
it got worse, then he went back to the doctor and he started 
experiencing numbness in his left hand and - - 

His right hand. (T. 87).

Regarding the claimant’s continued complaints after obtaining medical treatment at Coast to 

Coast and the emergency room of Crittenden Regional Hospital, Mrs. Stanton testified:  

To me, and what I witnessed my husband’s complaining
about severe pain in his arm and in his neck and shoulder.  I had
never seen him in this state before. (T. 88).

The testimony of Mrs. Stanton reflects that once the claimant was referred to Dr. Feler at

Semmes-Murphey Clinic for his neck complaints she accompanied him to the visit.   Mrs. Stanton

testified that the claimant’s first visit to Dr. Feler was July 2, 2010.  During the claimant’s second

visit of July 15, 2010, a disc of the MRI was available.

Mrs. Stanton testified regarding the symptoms that the claimant experienced prior to his

surgery:

Just before he was operated on, he was having numbness,
sharp pain under his armpit that was giving him chest pains. (T. 92).

Mrs. Stanton is employed as a surgical scrub nurse.  Mrs. Stanton testified that the

claimant informed her that he reported his injury to his supervisor on July 15, 2010, following the
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visit to Dr. Feler.  Mrs. Stanton testified that she did not have a conversation with anyone from

Gallagher Bassett prior to July 15, 2010. 

James Albert Mengarelli testified that he has been employed by respondent-employer since

January 1, 1987. Mr. Mengarelli is a supervisor at respondent-employer, and has been the

claimant’s immediate supervisor for ten (10) years.  The testimony reflects that Warren Uniluber

took over operation of the facility in December 2003.  Mr. Mengarelli testified that the policies

and procedures of respondent-employer regarding the reporting of work-related injuries is that the

injury be reported to the immediate supervisor.  Thereafter, the testimony of Mr. Mengarelli

reflects:

I will fill out an incident report and get with our safety
manager or whoever it is, and we go from there basically, you 
know. (T. 110).

Mr. Mengarelli testified regarding the contents of a document entitled “Warren Unilube, 

Inc. Injuries/Illness/Incident Report, which he prepared and signed regarding the claimant.  The 

document reflects:

Employee on 7/30/2010 told his supervisor of an alleged
injury to his neck while loading a trailer on 6/17/2010. (T. 111).

Mr. Mengarelli confirmed that the claimant did report to him on July 30, 2010, that he had injured

his neck loading a trailer on June 17, 2010.  Mr. Mengarelli testified that the July 30, 2010,

reporting by the claimant was the first he knew of an injury to his neck.   The testimony of Mr.

Mengarelli reflects, regarding the reporting:

I mean, basically John came in the office and said he 
needed workman’s comp papers and that’s - - you know, it kind
of threw up a red flag in my head, you know.  I said, “Okay, You
know, did you get hurt on the job?”  He said, “Yes.  He said, 
“My” - - and I said, “Well, when?”  He said, “My doctor told me
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to tell you on June the 17th.”  I told John, I said, “Hold on right
here.”  I went straight to Patrick McCloskey; that’s our safety 
manger. (T. 112).

Mr. Mengarelli testified that he does not know when the August 5, 2010, letter of Mr. 

McCloskey regarding the claimant was written.  

Regarding any off work slips furnished to him by the claimant prior to July 30, 2010, Mr. 

Mengarelli testified:

If he went to a doctor, he would bring an excuse in; it 
would be an excuse to say that he was at the doctor, basically.
It wouldn’t say what he was there for.  You know, what I’m saying,
but it ain’t nothing further than that or anything like that. (T. 114).

Mr. Mengarelli testified that the claimant did not bring him a note reflecting that he needed to be 

off work prior to July 30, 2010.  Mr. Mengarelli testified that he could not recall the claimant

coming to him prior to July 30, 2010, and telling him that he needed to be off work to go to a

doctor.  Mr. Mengarelli’s testimony reflects, regarding the conversation he had with the clamant

on July 30, 2010:

I was in my office and John come in and said, “I need 
some papers for workman’s comp.”  And I said, “Okay.  What
- - you know, what - - what’s going on?”  Basically, I said, “Did
you get hurt on the job?”  He said, “Yes.”  I said, “Well when?”
He said, “Well my doctor said July” - - I mean I’m sorry, “My 
doctor said June the 17th .”  And I went straight to Patrick after 
that, because it was a big - - that was a big timeframe, you know,
six weeks or whatever. (T. 114-115).

Mr. Mengarelli testified that during the time he has supervised the claimant, he has been a

good employee and a hard workers.  Further, Mr. Mengarelli testified that he had never known of

the claimant making an unfounded physical complaint.  Mr. Mengarelli’s testimony reflects that

over the twenty-four years that he has worked at the facility he had driven the forklift for years.  
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Mr. Mengarelli testified that he does not recall the claimant having to take off work on

several occasions in June 2010.  Mr. Mengarelli offered, regarding his responsibility to replace the

claimant if he took off to go to the doctor:

If someone takes off to go to the doctor, I mean, people 
take off a lot to go to the doctor or they take off a lot for personal
reasons.  They don’t get - - I don’t replace him that day.  I don’t
- -   (T. 122).

When clarified, in terms of filling in for him while out, Mr. Mengarelli added:

Depending on the workload.  Depending on what’s - - 
what - - what’s actually going on. (T. 122).

In terms of the employers’s workload in June 2010, Mr. Mengarelli testified, regarding the 

claimant:

I know - - yeah, I know about the workload.  No, he wasn’t
replaced or anything like that, no. (T. 122).

Mr. Mengarelli was questioned regarding the availability of records or documentation of the 

claimant taking off during work to go to the doctor or other reasons:

If he - - all right.  If he took off he will take a - - I don’t
know if he would tell me - - if someone needs to take off, either
take off for personal reasons or they’re going to the doctor, if 
they go to the doctor, they’ll bring back a doctor’s excuse. (T. 123).

Regarding the claimant furnishing him a doctor’s excuse, after off work during the day, the 

testimony of Mr. Mengarelli reflects:

I did not say I never did receive a doctor’s excuse.

I don’t recall if I did.  I’m not saying he didn’t bring a 
doctor’s excuse.  If he did, we will have it on file. (T. 123).

Mr. Mengarelli testified that he did not look at his file before coming to the hearing. 

While Mr. Mengarelli testified that he cannot remember the first time he saw the August 
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5, 2010, letter of Mr. McCloskey regarding the claimant, he does recall”vaguely” having an 

conversation with Mr. McCloskey about the contents of the letter.  Regarding the afore, Mr. 

Mengarelli testified:

That basically John come in and said he needed a form
for workman’s comp on July the 30th.  He said he needed a form
for workman’s comp.  Said he got injured on June the 17th per 
his doctor.  That’s when I went to Patrick McCloskey.  Okay.
Now, about that letter right there, I didn’t have anything to do 
with that letter.  I don’t know. (T. 124).

The testimony of Mr. Mengarelli reflects that the HR Department of respondent-employer

maintains personnel records.  In terms of his role as far as work-related injuries are concerned,

Mr. Mengarelli testified:

The injuries should be reported to your supervisor.

Or another member of management, okay.  It don’t have
to be your supervisor, but it should be.  That’s who - - you should
report them to your supervisor or another member of management.
Okay.  We fill out the incident form, and it goes to our safety 
department immediately, as soon as it’s - - as soon as it’s - - you
know, as soon as it’s reported, it’s done that same time - - that 
same day. (T. 126-127).

The testimony of Mr. Mengarelli reflects that doctor’s excuses/slips furnished to him by

and employee who has taken off work to see a doctor are turned in to the HR department of

respondent-employer.  Mr. Mengarelli explained his reasoning for use of the work “alleged” in his

description of the claimant’s injury:

The reason I say alleged, because the injury was never 
reported to me.  When I heard about the injury on July the 30th,
he said his doctor told him to tell me June the 17th.  So, I didn’t
know if it was an on-the-job injury or not.  I couldn’t - - I can’t 
say it was, and I can’t say it wasn’t, but I can’t - - I mean, that’s
why I say alleged. (T. 132).
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Mr. Mengarelli’s testimony reflects that the investigation of the claimant’s claim was conducted 

by Mr. Patrick McCloskey:

Patrick would have investigated that, because it was 
such a - - just like I say, a six-week-time period in the time it
supposedly happened, allegedly happened, and the time it was
reported to me. (T. 132-133).

Mr. Mengarelli acknowledged that the claimant requested a workers’ compensation claim form.  

In response to the afore request, the testimony of Mr. Mengarelli reflects:

Any guidance; I told him to hold - - “Wait right there,
I’ll be right back.”

I went to Patrick.

I didn’t have a claim form for him, or I didn’t have a 
workman’s comp claim form.  We don’t have work - - or I didn’t
have that.

John didn’t get a claim form from us that day. (T. 133-134).

Mr. Mengarelli testified that the decision not to give the claimant a claim form was made by Mr. 

McCloseky, the safety manager of respondent-employer.  The testimony of Mr. Mengarelli 

reflects, regarding the afore:

I don’t recall the exact reason why.  I don’t recall the 
exact reason why that - - you know.

I basically went to Patrick with the information that was
given to me from John on July th 30th, said he needed a workman’s
comp claim form.  Said that his injury, his doctor told him to tell
us that it happened on June the 17th.  That’s what I went to Patrick
with.  That information right there, because there’s a six-week gap
and I don’t wait six weeks to fill out an incident report; you know 
what I’m saying? (T. 134-135).

Mr. Megarelli testified that he does not remember what Mr. McCloskey’s response was to the 

information he relayed to him regarding the claimant’s request.  The incident report was not 
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completed until October 7, 2010. (RX #1, p. 11-12).  In explaining why the incident report was 

not completed on July 30, 2010, Mr. Mengarelli testified:

Because I had nothing to bo back on, you know what I mean.
I had no way of backtracking anything.  You know, there was - - sixty
days or however many days, it was - - you know what I’m saying? (T. 136).

Mr. Mengarelli acknowledged that he completed the incident report in October 2010, after being 

directed to do so by Mr. McCloskey.

The medical in the record reflects that the claimant was seen at Coast-To-Coast Medical

on June 22,2010.  The office note relative to the visit reflects chief complaints of “right arm pain,

chest pain Friday was over heated Afraid might of had heat stroke”. (RX #1, p. 1). 

 On June 26, 2010, the claimant was seen at the emergency room of Crittenden Regional

Hospital.  The emergency room report reflects an admitting diagnoses of right shoulder pain.  The

emergency room records also reflect a chief complaint of tricep tender with an onset/duration of

one week.  There is also an entry of “lifting 55 pound barrels at work” and an notation that the

claimant had treated at Coast-To-Coast on Tuesday, June 22, 2010, for the dull ache in the right

tricep.  The emergency room report reflects that the claimant was given a prescription for

Naprofen and directions to follow-up with Dr. Meredith in two (2) days.  The emergency room

record recite the claimant’s complaint or right tricep pain down to his hand and to the shoulder. 

The report corroborates the claimant’s testimony that he was provided muscle relaxants by the

medical providers at Coast-To-Coast. (RX #1, p. 2-5).

The medical reflects that the claimant was again seen at Coast-To-Coast Medical on June

30, 2010.  The medical report of the afore visit reflects that the claimant was taking Skelaxin and

Voltaven.  Under chief complaints, the report reflects, “R elbow & arm recheck. Hurts & into
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neck. Fingers numb also”.   The June 30, 2010, report also corroborates the claimant’s contention

regarding the number of time he had been seen at Coast-To-Coast.  Specifically, afore report

reflects under SUBJECTIVE:

Patient states that R arm is worse from 2 previous visits. States
arm still hurts and now pain shoots down arm and states fingers 
are numb.  States also when he straightens his neck up right – it 
causes pain in his R arm. (CX #2, p. 17).

The report reflects an assessment of right upper extremity pain and parestherias.  Also the report 

recites plains to obtain an MRI of the cervical spine. (CX #2, p. 17).

The record reflects the presence of July 2, 2010, cervical MRI report , which was

requested by Dr. Floyd Shrader of West Memphis, regarding the claimant.  The July 2, 2010,

Diagnostic Health radiology report regarding the claimant, reflects, in pertinent part:

Impression:
1. Right paracentral disc extrusion at C4 with related central 

stenosis.
          2. Degenerative findings at C3 and C5 causing bilateral foramnal
          and mild central stenosis.

3. Probable hemangioma within the vertebral body and pedicle of 
T-3.  (CX #2, p. 18-18b).

The record reflect the presence of a July 15, 2010, report Dr. Caludio A. Feler, with 

Semmes-Murphey Clinic, regarding the claimant.  The July 15, 2010, report reflects that the visit 

of the claimant was a new referral:

John Stanton is a very pleasant 41-year-old male who is seen in 
consultation at the request of Debbie Shelton, FNP.  He works as 
a forklift operator.  He is reporting pain in the neck and right upper
extremity for three weeks.  The pain radiates down into his axilla, 
without precipitating event, and is reporting additionally paresthesias 
into the hand.  He has had no neck surgery.

He has been treated with Metaxalone, hydrocodone, Ibuprofen, and
Diciofenac.
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He has no bowel or bladder complaint.  There is no complaint of 
weakness in the hand.  The pain is mechanical and clearly related 
to neck position.

He has had an MRI done which I have reviewed.

*       *       *

  Physical Examination
Physical examination reveals a strong built male in no acute 
distress.  EOM are intact. .   .   . Sensory and motor exams are
normal.  Range of motion of the neck is limited to right lateral 
bend.  There is a positive Spurling sign to the right.

Neurodiagnostic Assessment
Review of his MRI of the neck shows severe degenerative disc
disease with spinal stenosis, C3-4, C4-5, and C5-6, with a lesser
component of disease at C6-7.  There is a large midline and right-
sided disc herniation at C4-5, narrowing the canal to 6.5 mm.  I 
don’t detect any cord signal changes.

New Problems:
Dx of HERNIATED CERVICAL DISC
Dx of DEGENERATIVE DISC DISEASE, CERVICAL SPINE
Dx of SPINAL STENOSIS IN CERVICAL REGION
DX of NECK PAIN

*       *      *

Impression:
Neck and right upper extremity pain secondary to acute disc 
herniation on a backdrop of acquired spinal stenosis.

Plan:
I am going to give him a steroid pack and see him back next week.
Hopefully, he will improve with that.  Otherwise, consideration will
be given to a multi-level anterior cervical discectomy and fusion. 
(CX #1, p. 3-3b)

The record reflects the presence of an off-work slip regarding the claimant relative to the July 15, 

2010, visit to Dr. Feler.  The afore reflects, in pertinent part:

The following patient John M. Stanton, may not return to work until
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seen back in follow-up next week.

Please have your employee submit a signed release if more information
is needed regarding his/her work status. (CX #1, p. 4).

The claimant was again seen by Dr. Feler on July 21, 2010.  The report regarding the 

afore visit reflects that the claimant had not gotten any better with treatment.  The July 21, 2010,
report

further reflects, in pertinent part:

New Problems:
Dx of CERVICAL RADICULOPATHY

Plan:
Today, I discussed a three-level ACF, C3-4, C4-5, C5-6, with him.
I think that C6-7 could be left.  He does have some degenerative disc
disease but a good CSF column around the cord at that level.

We discussed the procedure with him and his wife at some length.
They understand it as well as its potential for complications.  These
include but are not limited to infection, CSF fistula, numbness, weak-
ness, paralysis, failure to fuse, difficulty swallowing, hoarseness of 
the voice, etc.  He also understands he may need more surgery in the 
future.  He wants to proceed and we are gong to arrange for this 
convenient to him, as he has failed conservative treatment for cervical
radiculopathy.  (CX #1, p. 5).

A July 30, 2010, off-work slip authored by Dr. Feler regarding the claimant reflects, in pertinent 

part:

The following patient John M. Stanton, may not return to work
until released.  He is going to have neck surgery and will need to
be off work for post-operative recovery approximately 12 weeks.
His release date will depend upon condition. (CX #1,p. 6).

On September 29, 2010, the claimant underwent cervical surgery under the care of Dr.

Michael S. Muhlbaure, at the Med in Memphis.  The operative report reflects findings of a large

herniated disk was pulseless at C4-5, associated degenerative disk disease with cord compression
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at C3-4, 4-5 and 5-6. (CX #1, p. 8-8b).  The claimant was ultimately released to return to work

effective January 20, 2011, with a 50 pound lifting restriction. (RX #1,p. 10).

As noted during the testimony, the record reflects the presence of a August 5, 2010, letter

authored by Patrick McCloskey, the Environmental Health and Safety Manager, for respondent-

employer.  The letter reflects, in pertinent part:

This letter is at the request of John Stanton.

The injury that John Stanton reported to Warren Unilube on 
7/30/201 0 is not a State of Arkansas Worker’s Compensation
injury. (RX #1, p. 10).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following;

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 17, 2010, the employment relationship existed during which time the 

claimant earned wages sufficient to entitle him to workers’ compensation benefits at the weekly

rate of $306.00/$230.00, temporary total/permanent partial disability base on an average weekly

wage of $459.11.   

3. On June 17, 2010, the claimant sustained an injury to his cervical spine arising out

of and in the course of his employment which rendered him temporarily totally disabled for the

periods beginning  July 15, 2010, through July 21, 2010, and July 30, 2010 through January 20,

2011.

4. Pursuant to Ark. Code Ann. §11-9-701 (b)(1(B), the claimant’s failure to give 
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notice of his June 17, 2010, compensable injury to respondents prior to July 15, 2010, is excused

on or about July 15, 2010.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of June 17, 2010.

6. The issues of permanency is expressly reserved, and not addressed at the present 

time in this adjudication.

7. The respondents have controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant contends that he sustained an injury to his neck on June 17, 2010, while 

within the course and scope of his employment, which required medical treatment and rendered

his totally incapacitated for a period of time.  The claimant seeks corresponding temporary total

disability and medical benefits as well as controverted attorney fees.  Respondents have denied the

compensability of the claim, and also assert that notice was not provided of the claim until July

30, 2010.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability

In the present claim, the claimant asserts the occurrence of a compensable injury on June

17, 2011, which resulted in the need for medical treatment, to include surgery, and a period of

temporary total incapacitation.  The respondents deny that the claimant sustained an compensable

injury on June 17, 2010.
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In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of the

evidence: 1) an injury arising out of and in the course of employment; 2) that the injury caused

internal or external harm to the body which required medical services or resulted in disability or

death; 3) medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (16), establishing the injury; and 4) that the injury was caused by a specific incident and

identifiable by time and place of occurrence. Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002). 

Should the fail to establish by a preponderance of the evidence any of the requirements for

establishing the compensability of the claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In the instant claim, the claimant has sustained his burden of proof by a preponderance of

the evidence that he sustained an injury to his neck on June 17, 2010, within the course and scope

of his employment.  Initially it is noteworthy that I find the claimant, as well as his wife, to be

extremely credible.  The claimant has been employed at the same facility for at least twenty-one

(21) years, to include the entire tenure/ownership of respondent-employer.  There is not evidence

in the record to reflects that the claimant sought or obtained medical treatment in connection with

neck or other complaints prior to June 17, 2010.  

While at the time the claimant first sought medical treatment for his neck and right arm

complaint he did not associate the need to a work incident, but rather attributed it to a “crick” in

his neck, subsequent investigation via medical history identified the June 17, 2010, forklift

incident as the source of the injury.  Until the July 15, 2010, visit to Dr. Feler, who reviewed the

July 2, 2010, cervical MRI, the claimant’s efforts were geared toward obtaining relief from his
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symptoms.  Prior to the afore, the claimant has sought and obtained treatment at the Coast-To-

Coast Medical Clinic and the emergency room of Crittenden Regional Hospital.  The July 2, 2010,

cervical MRI disclosed objective findings evidencing the cervical injury, to include an acute disc

herniation.

The claimant noted the sharp pain in his neck that he experience on June 17, 2010, when

while load a truck the forklift bumped the top of it.  The history of the June 17, 2010, incident

was relayed to Dr. Feler by the claimant during the July 15, 2010, initial visit.  It is not a

prerequisite to compensability that the claimant identify the precise date upon which an accidental

injury occurred; rather the claimant must only prove that the occurrence of the injury is capable of

being identified.  Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).  In

the present matter, the claimant has identified the occurrence of the compensable injury of June

17, 2010, by a preponderance of the evidence.

The July 2, 2010, cervical MRI , disclosed the presence of degenerative findings at C3 and

C5 causing bilateral foraminal and mild central stenosis along with the acute disc herniation at C4. 

There is no evidence in the record to reflects that claimant sought or obtained medical treatment

in connection with neck or right upper extremity complaints prior the June 17, 2010, accident.  In

workers’ compensation law, an employer takes the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are compensable.  Heritage Baptist Temple

v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).

    The evidence preponderates that on June 17, 2010, while within the course and scope of 

his employment, the claimant sustained an injury to his cervical spine, in the form of disc

herniation, which required surgical medical treatment, and that the injury was caused by a specific
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incident and identifiable by time and place of occurrence.  The respondents have controverted this

claim in its entirety.

Notice

Ark. Code Ann. §11-9-701, Notice of injury or death, provides, in pertinent part:

(b)(1) Failure to give the notice shall not bar any claim:
(A) If the employer had knowledge of the injury
or death;
(B) If the employee had no knowledge that the 
condition or disease arose out of and in the course of 
employment; or
(C) If the commission excuses the failure on the 
grounds that for some satisfactory reason the notice could
not be given.

The credible evidence in the record reflects that the respondents were provided notice of the

work-relatedness of the claimant’s June 17, 2010, cervical injury, on July 15, 2010.  Prior to the

evaluation of Dr. Feler, pursuant to a referral of the provider at Coast-To-Coast Medical, the

claimant was not aware that his symptoms, for which he had received medical treatment beginning

June 18, 2010, was the product of the June 17. 2010, work-related accident.  The claimant

furnished respondent-employer an off-work slip/excuse authored by Dr. Feler at the time of the

initial visit of July 15, 2010, at which time they were place on notice of the work-related nature of

the claimant’s injury.

The credible evidence in the record reflects that on June 18, 2010, the claimant left work

in order to obtain treatment for his complaint of neck and right upper extremity complaints.  The

claimant notified appropriate supervisory personnel of respondent-employer that he was leaving

work.  Following the June 18, 2010, visit to Coast-To-Coast Medical, the claimant returned to

work and provided a doctor’s excuse of the visit to respondent-employer.  June 18, 2010, was a
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Friday.  The claimant was again seen at Coast-To-Coast Medical on Tuesday, June 22, 2010, for

the right upper extremity complaints.  The claimant again furnished a doctor’s excuse of the visit

to respondent-employer.  On Wednesday, June 30, 2010, the claimant was again seen by the

medical provider at Coast-To-Coast Medical for neck and upper extremity complaints.  The

claimant furnished respondent-employer a doctor’s excuse of the June 30, 2010, visit. 

 The evidence preponderates that the respondent-employer had notice of each of the

claimant’s visits to the Coast-To-Coast Medical visits.  The visits occurred during regular

operation hours of respondent-employer and the claimant furnished slips from the medical

provider to his supervisor upon his return to work.  The claimant’s work shift was from 8:00 a.m.

to 4:30 p.m.  The claimant was a forklift operator responsible for loading truck and railcars. 

Contrary to the assertion of his supervisor, James Mengarelli, had the claimant simply abandoned

his job during regular hours of operations, it is highly unlikely his employment would have

continued.  The claimant’s visit to the emergency room of Crittenden Regional Hospital occurred

on June 26, 2010, a Saturday.

The claimant continued to discharge his regular duties following the June 17, 2010,

compensable injury while seeking and obtaining medical treatment for his complaints.  The first

evidence in the record directing the claimant to remain off work in connection with the

compensable injury is the July 15, 2010, off-work slip authored by Dr. Feler in connection with

the claimant’s visit of the same date.  The claimant was directed to remain off “work until seen in

follow up next week”.  While the claimant was seen in follow-up by Dr. Feler on July 21, 2010,

the record does not reflect the presence of another off-work slip until July 30, 2010, which

directed him to remain off work until released from surgery.



38

The evidence preponderates that the claimant had no knowledge that his condition arose

out of and in the course of his employment until the July 15, 2010, visit to Dr. Feler.  Once he

acquired the afore information from Dr. Feler, the claimant provided the notice of the work-

relatedness of his injury to respondent-employer.  Clearly, until the claimant acquired knowledge

that his condition arose out of and in the course of his employment, he was unable to provide

notice to respondents.  Accordingly, the provisions of Ark. Code Ann. §11-9-701 (b)(1)(B), are

applicable in the instant claim, with respect to accrued compensation benefits, to include medical,

prior to July 15, 2010.  

Respondents controverted the compensability of the claim once they received notice of

same on July 15, 2010.  The medical reflects that Dr. Feler was hopeful of treating the clamant’s

injury conservatively with medication, steroids.  Once the afore proved ineffective, a surgical

referral was had.  During the process of inquiring about the financial arrangement for the claimant

was informed, and provided a document by Dr. Feler’s office, that if he claim was not a workers’

compensation claim, it could be filed with his regular group health insurer.  The July 30, 2010,

office work slip of Dr. Feler regarding the claimant, concluded: “Please have your employee

submit a signed release if more information is needed regarding his/her work status.” 

The claimant provide the document from Dr. Feler to his supervisor, James Mengarelli, on

July 30, 2010, once it was determined that he would have to have surgery and would be off work

beginning July 30, 2010.  Mr. Mengarelli asserts that the claimant informed him that according to

Dr. Feler he suffered a work-related injury on June 17, 2010.  Mr. Mengarelli did not provide the

claimant a workers’ compensation claim form as requested by the claimant nor did he complete an

incident report, but rather took the document to the safety manager, Patrick McCloskey.  
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Mr. McCloskey later authored a August 5, 2010, letter to Dr. Feler denying the

compensability of the claimant’s injury.  The letter purports to have been written at the request of

the claimant.  The credible evidence reflects that the claimant did not communicate with Mr.

McCloskey.  The letter does not recite the date of the claimant’s injury, only that it “is not a State

of Arkansas Worker’s Compensation injury”.  The evidence preponderates that the August 5,

2010, correspondence of Mr. McCloskey is the product of the claimant furnishing the July 30,

2010, off-work notice authored by Dr. Feler to respondent-employer, and specifically, to his

supervisor, Mr. Mengarelli.

The claimant has furnished credible testimony on his behalf regarding the extent of his

contact with supervisory personnel of respondent-employer and respondent-carrier.  The clamant

also provided documentation to respondent-employer corroborating visits to medical providers

that he saw during regular hours of operation of respondent-employer.  The documents are in the

possession of respondent-employer.  Mr. Mengarelli does not dispute that the documents were

furnished to him by the claimant.  There is no showing of the of unavailability of the

Environmental Health and Safety Manager of respondent-employer, Mr. Patrick McCloskey.  If

indeed the claimant had relayed to Mr. McCloskey that the injury was not work-related or there

was no documentation corroborating the claimant’s medical visits during regular hours of

operation respondents were in a position to rebut same.  The failure to do so can only be

construed to the contrary.  Barnes v. Greenhead Farming Co., 101 Ark. App. 129, 270 S.W.3d

873 (2007).

Medical Treatment/Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandated that the employer promptly
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provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineered Co., 66

Ark App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.  The medical services may include

that necessary to accurately diagnose the nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 W.W.2d 593 (1995); Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the instant claim, the claimant first sought medical treatment for cervical and upper

right extremity complaints on June 18, 2010.  At the time of the afore, the claimant was unaware

that his symptoms were the product of the June 17, 2010, compensable cervical injury.  In short,

the claimant was seeking and receiving treatment for his symptoms.  The true nature and extent of

the claimant’s injury as well as the nexus to the June 17, 2010, work-related incident/accident was

not gained until his July 15, 2010, visit to Dr. Feler at Semmes-Murphey Clinic was had.  The

evidence preponderates that the treatment rendered to the claimant under the care of the providers

at Coast-To-Coast Medical, the emergency room of Crittenden Regional Hospital, as well as that

of Dr. Feler and referrals therefrom was reasonably necessary in connection with the treatment of

the June 17, 2010, compensable cervical injury.  Respondents have controverted this claim in its

entirety.

Temporary Total Disability
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Temporary total disability for an unscheduled injury is that period within the healing

period in which the claimant suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30, Ark. App. 200, 785 S.W.2d 51 (1990).

In the instant claim, the evidence reflects that the claimant remained within his healing

period from June 17, 2010, through his release to return to work on January 18, 2011, effective

January 21, 2011.  The claimant continued to discharge his regular employment duties following

the June 17, 2010, compensable injury through July 15, 2010,.  On July 15, 2010, the claimant

was directed to remain off work by his treating physician, Dr. Feler, until his next visit, which was

July 21, 2010.  Thereafter, the record reflects the presence of corroborating documentation

removing the claimant from work commencing July 30,2010, and continuing through January 21,

2011.  The evidence preponderated that the claimant was within his healing period and

temporarily totally disabled for the period commencing July 15, 2010, through July 21, 2010, and

July 30, 2010, continuing through January 21,2011.  The respondents have controverted this

claim in its entirety.

AWARD

The respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly rate of $306.00, for the periods commencing July 15, 2010,

through July 21, 2010, and July 30, 2010, and continuing through January 21, 2011, as a result of

the June 17, 2010, compensable injury.  Said sums accrued shall be paid in lump without discount. 
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Respondents are further ordered and directed to pay all reasonably necessary medical,

nursing, hospital, and other apparatus expenses, to include medical related travel, growing out of

and in connection with the treatment of the claimant’s compensable injury of June 15, 2010. 

Respondents are further ordered to reimburse the claimant for out-of-pocket expenses, in the

form of co-pays, incurred in obtaining medical treatment in connection with the June 17, 2010,

compensable injury.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

___________________________________________
 ANDREW L. BLOOD
 Administrative Law Judge  


