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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On October 25, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The testimony of Scott Sprague, the claimant, coupled with medical reports and other

documentary evidence comprise the record in this claim.

DISCUSSION

Scott Sheldon Sprague, the claimant, with a date of birth of August 17, 1960, completed

the ninth grade and three-quarters of the tenth grade before leaving school in 1976.  In 1981 the
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claimant obtained his GED in Boward County, Florida.  Thereafter the claimant obtained an

associate’s degree in business from Central Tech College through the U.S. Army.  The claimant

entered the U.S. Army in 1981.

During the four to five years between the time he dropped out of school in 1976 and

entered the army in 1981, the claimant worked construction jobs, as well as two (2) jobs for the

City of Sunrise, Florida.  The construction job that the claimant worked was as a plumber’s helper

for May Plumbing.  The jobs for the City of Sunrise, Florida entailed working on water and sewer

plants and performing maintenance of the pumps.

The claimant entered the U.S. Army in 1981, and received an Honorable discharge in

February 1994.  The claimant’s MOS [Military Operation Skill] was that of a motor

transportation operator.  Claimant added that he was an instructor.  As an instructor the claimant

was trained by the Missouri Department of Transportation.  The claimant was an instructor for

two (2) years during his military service, and thereafter drove ammunition around.  The claimant

also drove tractor-trailers transporting tanks and heavy equipment.  The claimant served combat

duty in Somalia.  

The testimony of the claimant reflects with respect to his disabilities at the time of his

discharge from military service:

I don’t have to get into all of them, do I?  I can give you
- - the percentage that I’ll give you - - I’ve got 20 percent my 
knees. (JX #1, p. 22).

The claimant explained that he has a 20% for the right knee, based on a torn meniscus, and 10%

for the left knee.  The claimant testified that in 1991 he sustained his right knee injury while in the

Army when, while playing softball he fell on it.  In 1993, the claimant underwent arthroscopic

surgery on the right knee for a torn lateral meniscus.  Claimant acknowledged that he had
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subsequent medical treatment on the right knee, however attributed it to arthritis.  Claimant

denies that he has had any further surgeries on the right knee.  The claimant asserts that the only

injection in the right knee that he has had was subsequent to the October 17, 2007, work-related

injury.

The testimony of claimant reflects that he experienced problems with his right shoulder

while he was in the military.  The claimant characterized the problem with his right shoulder as

arthritis bought on by “too much weight lifting and stuff like that”. (T. 16).   The claimant’s

testimony reflects that as a part of his routine duties while in the military he pulled engine blocks

and front ends and rear ends.  The claimant noted that while in the service he lifted 300-pound

blocks to recover tanks. The claimant did not undergo any surgery in connection with his right

shoulder problems.  Claimant maintains that when he left the service in 1994, his right shoulder

was “perfectly okay.” (T. 16).   

The claimant testified that he also has PTSD which stems from his time in Somalia. 

Further, the claimant noted hearing and digestive complaints.

Following his 1994, discharge from the army the claimant worked for USA Truck for

three (3) months.  The claimant testified that he was eligible for rehire by USA Truck.  After

leaving the afore employment the claimant commenced his first time employment with

respondent-employer - - from June 1994 until December 1994.  In claimant worked as a truck

driver for Prime Trucking for two and one-half years, from 1995 until 1997.  Regarding his

relationship with Prime Trucking, the claimant explained:

From ‘95 to ‘96, ‘97 - - ‘97, and then I bought my 
trucks, and ‘97 until three months before I went through 
Howard’s - - four months.  Let me think about this now.  
The first of ‘07, because the first of ‘07 when I got rid of 
my trucks, I went to NFI for two months. 
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Then I went to - - they lied to me.  Don’t ever lie to 
me when I’m driving your trucks.  You know what I’m 
mean?  That’s a no go.  That’s a no go.

I went to - - after that, I went to Swift, and Swift 
couldn’t get me home all the time.  So we quit that, and I 
went to Danny. (JX #1, p. 27).

   The claimant worked for respondent-employer on three occasions.  The claimant

commenced his last period of employment with respondent-employer on May 11, 2007, as a

regional truck driver.  At the time of his January 26, 2010, deposition, the claimant was six feet

tall and weighed three hundred and twenty (320) pounds.  The claimant was an over-the-road

flatbed operator/driver in his employment with respondent-employer.  The claimant hauled wood,

steel, and coils.  In describing the nature of being an over-the-road driver, the claimant testified:

Well, picking up, receiving the goods, signing for
goods, delivering goods from one point of contact to another
point of contact. (JX #1, p. 28).

  
The claimant acknowledged that the general proposition of long haul motor carriers is that the

driver goes out on the road and haul freight from one destination to another until the driver comes

home. (JX #1, p. 29).  The testimony of the claimant reflects that during his employment with

respondent he had his own truck that the was assigned, however the trailer involved a lot of

dropping loads and picking up loads.  

The claimant was never required to load or unload his own trailer.  Claimant testified that

there was always someone there to load his trailer, but not secure it.  The claimant testified that

with respondent-employer he hauled both tarped and untarped loads.  When hauling a tarped load

claimant had tarps that he kept with the truck. (JX #1, p. 30).  The testimony of the claimant

reflects that it was his responsibility to put the trap on the load that had to be tarped.  Likewise,

the claimant testified that under DOT regulations, as the driver he is responsible for securing the
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load properly.  The claimant testified regarding what was required to secure a load of steel coils:

Forty thousand plus, it takes approximately eight chains
to secure that one load. (JX #1, p. 31).

Eight chains and binders.  Regarding the hauling of lumber, claimant testified:

Depends on how many feet per - - minimum two, and 
every four feet you should have another strap thrown over it. 
(JX. #1,p. 32).

The testimony of the claimant reflects that when securing loads he climbs up and down on the

trailer.

Regarding his earnings while employed by respondent-employer, the claimant testified that

he was paid thirty-seven cents per mile.  The testimony of the claimant reflects that the

arrangement was changed later to 25 % of the load.  The claimant offered that the change in pay 

occurred right before he quit.  The claimant testified that the last worked for respondent the first

week in November 2007.

   The claimant asserts that he sustained an injury to his right leg within the course and scope

of his employment on October 17, 2007.  Specifically, the testimony of the claimant reflects that

he was on top of a load of rough cut lumber rolling the tarp up.  The claimant testified the he was

getting ready to haul the load to Oklahoma.  The testimony of the claimant reflects the load was

placed on the truck at the mill and it was his job to tie it down in the truck..  The claimant

estimated that the load of lumber was six to seven foot high on top of the flatbed trailer.  In

describing the mechanics of his accident and the injuries, the testimony of the claimant reflects:

Well, you just roll your tarp out and then you try to see,
you’re walking on the rough cut, and then you’ve got this area
all covered up over here, the back side covered up, and you need
your front side to cover it back up.  Once you go pick up the front
side, you’ve got an area where you cannot see.
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Okay.  You can feel it and then that’s where it gave out
right there.

Well, when I went out to pull my tarp back over the top of
it, sir, my foot went down in a hole, and I twisted it.  Then I fell
off the load..

Yes, sir.  My foot fell right through the lumber.  Because
each one of those might be cut six foot, some would be seven
foot, eight foot.  Some would even be six - - nine foot. 

There’s gaps in them. (T. 18-19).

The claimant testified that he fell off of the trailer onto the concrete surface. During his January

26, 2010, deposition, the claimant provided the following description of the October 17, 2007,

accident:

I was up on the load.  We were out there in West 
Virginia, and I called Lee, Howard Trucking Lee.  And I 
was picking rough-cut lumber, and I was up on top rolling
out my tarp on top of the wood.  My foot then slipped 
down a hole on the rough cut.

Some of your rough-cut boards would be anywhere
from six foot to ten foot long, and they have like little 
spots in between them.  My foot fell in one of them spots.  
I could not see it because the tarp was rolled out on top of it, 
and right then and there my knee went down and twisted.  
(JX #1,p. 35-36).

Claimant’s testimony reflects that the resultant condition was a torn ACL in his right knee.

The claimant continued, regarding the mechanics of the October 17, 2007, accident:

I gained my balance real fast before I fell off the top of
the - - and I crawled myself down off of my trailer.  None of the
guys were around to help me.  They just loaded it and just left
us alone. (JX #1, p. 36).

The claimant testified that at the time he twisted his right knee he had already put his straps on. 

Further during the January 26, 2010, deposition, the claimant’s testimony reflects that at the time

of the time he twisted his right knee he had “just about had it completely rolled out” in referring



7

to the status of the tarp. (JX. #1,p. 38).  Additionally, the claimant’s testimony reflects that after

he crawled down off the trailer he went around and secured sixty (60) to seventy (70) bungee

cords.  Thereafter, the claimant testified that he signed his paperwork.  The claimant continued,

regarding his activity at the West Virginia lumber mill:

I told the lady behind the desk, I hurt my knee over here.
I wish I could remember that lady’s name, but I can’t remember
her name for the life of me.  But she has been there for years. 

I talked to safety.

Angie. Angie is the safety girl at Howard Trucking.  I told
her I got an MRI on that following Monday on my knee, and if it 
has nothing to do with the Army, with a torn - - I had a torn 
meniscus before, you know, and you tear a meniscus, and they 
cleaned it all up, and I had arthritis in my knee that you’ll take care
of it, right?  She said, Yes, Scott, we’ll take care of it.  There’s no
problem with that Angie is the one that said that. (JX #1, p. 39-40).

The claimant testified that the conversation with Angie was “like three day before” the scheduled 

MRI.    The claimant’s testimony of the claimant reflects that it was while he was at the office at

the lumberyard that he called Angie on his cell phone and informed her that he had messed up his

knee and heard a snap.  The claimant added that he was not inside the office at the time he called

Angie but rather was sitting in his truck. (JX #1, p. 40-41).  The claimant continued:

Angie was supposed to - - was writing all this stuff down.
She said she would make copies of everything that I was telling 
her about.  So I don’t know what she was doing, if she was writing
a report up or whatever, but she was writing something down 
because she asked me twice about it. (JX #1, p. 42).

The claimant testified that he then drove the load to Oklahoma City and delivered it the next day. 

The testimony of the claimant reflects that before leaving the West Virginia lumbar yard he

called respondent-employer and spoke with Angie at the employer’s Newport office.  The

claimant added that he put it on a Qualcomm at the same time as well.   The claimant explained
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regarding the Qualcomm system:

It’s what we use to get in contact with each other and get 
assignments and everything. 

It should have a printout at the - - at the shop. (T. 21).

After reporting the accident, the claimant testified that he was told that it would be handled when

he came in off the road.  

The claimant finished his route following the accident and delivered the load to Oklahoma

City, Oklahoma.  The claimant’s testimony reflects, regarding the afore:

Yeah, I got through there - - I got there by Saturday, 
unloaded, reloaded, paid someone $40.00 to tarp my load 
because I couldn’t tarp it.  (T. 20).

The claimant testified that he picked up a load of roofing in Oklahoma City and delivered it to

respondent’s yard in Newport, Arkansas.  

The claimant testified regarding the status of his right knee by the time he returned to the

Newport yard of respondent-employer:

Well, it’s swollen like a basketball. 

I had planned to have an MRI on my knee anyway and see
how the - - make sure there was no damage to my knee.  On 
September 11th, if you look at the medical records, I think it’s the 
11th , I twisted my knee in the cab of the truck.  So I just wanted to
make sure that it was, you know. (T. 22).

The claimant had not reported the September 11, 2007, knee twisting incident in the cab of his

truck as an injury:

It wasn’t any - - they just - - I told them I wasn’t going to 
take the hydrocodone at the time. (T. 23).

The claimant testified that after he returned to the Newport yard of respondent following 

the Oklahoma City trip he spoke with Danny Howard and Angie.  The claimant elaborated on 
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Angie’s job duties and responsibilities:

She is there for safety reasons, any safety violations.  You’re
supposed to report to them any safety hazards.  You’re supposed to 
report into her.  She does the hiring and everything like that.

She’s the paperwork lady. (T. 23).

The claimant’s testimony reflects regarding his conversation with Mr. Howard when he reported 

his injury:

He just put his hand on his - - without saying what he
said - - put his hand on my shoulder, pushed me out of the way
of the dispatch room and said, we’re not paying it. (T. 23).

The claimant asserts that his employment was not terminated at the time.  Claimant added that he

had to go get the MRI to show proof that he has a torn ACL.  The claimant testified that his

employment was terminated on November 2, 2007.  

The testimony of the claimant reflects that he did not see any physician other than those at

the VA Hospital in Little Rock.  In August 2008, the claimant underwent a surgical repair of his

right knee at the VA Hospital.  Claimant estimates that he had 12 to 15 visits doctor visits

between the time he got hurt and the date of the August 2008 surgery, however he did not see the

same doctor each time.  The claimant’s right knee surgery was performed by Dr. Vanderschilver.

The claimant testified that the he does not presently have a DOT certification because of

the right knee.  The testimony of the claimant reflects that he cannot physically drive a truck

because of right knee.  The claimant testified that he underwent six (6) months of physical therapy

following his right knee surgery.  The physical therapy was performed at the Physical Therapy

Clinic in Newport, which has a contract with the Veterans Administration.

The testimony of the claimant reflects that in January 2009, during the time that Northeast

Arkansas suffered a severe ice storm he sustained a fall which injured his right shoulder when his
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right knee gave way and went out from under him.  Claimant explained:

My knee just gave out and I - - when it gave out, I didn’t
have my brace on.  The knee gave out and I went down on my 
shoulder. (T. 25).

The claimant returned to the VA Hospital for treatment of his right shoulder injury.  During the 

course of the January 26, 2010, deposition, the claimant provided the following description of the 

accident which resulted in the injury to his right shoulder:

My knee gave out completely after the surgery, and I
went straight down on the ground and hit my shoulder on the 
concrete pad of my house. 

*       *       *

The right shoulder.  Now I have a tear in the rotator 
cuff.  (JX #1, p. 72-73).  

The testimony of the claimant further reflects, regarding the mechanics of his right shoulder 

injury:

Because the knee buckled out.  The buckled out, and
I went straight down like this.

*       *       *

Right on that shoulder.

The shoulder took the brunt of the force. 

*       *       *

It felt like it was just bruised from hitting it.  And then
after x-rays and everything like that and they had did the MRI,
they found out it was torn. (JX #2, p. 30-31).

The testimony of the claimant reflects that he has applied for Social Security Disability and

is now represented by an attorney.  The claimant has applied for Social Security Disability earlier,

however did not pursue it after an earlier denial.  Claimant acknowledged that he did receive
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unemployment compensation benefits and received $400.00, weekly for six (6) months.  The

claimant received additional unemployment compensation benefits pursuant to the federal

extension.  The claimant is also receiving $3,007.00, monthly in VA disability benefits.  

The claimant testified that he is not aware of the VA disability assigned for his right knee

going up following the August 2008 surgery.  The testimony of the claimant reflects that the

percentage of disability for the PTSD did increase.

During his November 9, 2010, deposition, the claimant testified that he suffered the

accidental injury to his right knee on the Friday before October 30, 2007.  The claimant reasoned

that he attended the October 30, 2007, MRI scan of his right knee, which had been scheduled

before the accident. (JX #2, p. 10-12).

The claimant underwent surgery relative to the right shoulder at the VA Hospital in March

2010.  During the November 9, 2010, deposition the claimant provided testimony regarding the

right shoulder surgery as well as the impact of same on his injury.  (JX #2, p. 8-9).  The claimant

was treated by Dr. Ross in connection with his right shoulder injury.  Dr. Crowley performed the

surgery on the claimant’s right shoulder.  During the November 9, 2010, deposition, the claimant

testified that the March 2009, right shoulder surgery did not help.  The claimant explained that the

surgeon was unable to get to the tendon during the surgery.  Regarding the right shoulder

treatment since the March 2009, surgery, the claimant testified:

Hydrocodone, shots in there again.  We were scheduled 
to go through another surgery in September, but the doctor moved
on to go to Children’s Hospital.  And they’re looking for another
doctor to do the surgery. (JX #2, p. 40).

The testimony of the claimant reflects that future surgery relative to his right should will consist of

a whole ball and socket/total shoulder replacement.
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The testimony of the claimant reflects that he is still receiving treatment at the VA

Hospital in connection with his right knee injury.  The claimant noted that the afore treatment

consisted of physical therapy and getting newer braces.  The claimant has a scheduled March 17,

2011, return appointment for the orthopedic braces, in connection with the right knee injury.  The

claimant offered that sometime in mid-March 2011, he is supposed to go back to the doctor for

his right shoulder complaint, though not on the same day as the right knee appointment.  

The claimant confirmed that he has not worked any place since his first shoulder surgery

of March 2009.  The claimant offered during the November 9, 2010, deposition that he felt that

he has been black-balled from the truck driving industry by respondent-employer. (JX #2, p. 46-

48).   The claimant testified that his hobby consisted of hunting - -  both bow and gun hunting. 

Claimant’s testimony reflects that he has not hunted since before the October 2007, injury.

The claimant testified that he has an eight pound lifting restriction with respect to his right

shoulder.  The claimant offered that the afore restriction is why he does not drive any more.  The

claimant provided testimony regarding the difference in the rang of motion in his right shoulder as

compared to the non-injured left shoulder.  The claimant testified that he has numbness in the

thumb, index, and middle fingers of his right hand, which he attributes to the right shoulder injury.

During cross-examination the claimant acknowledged that at the time of his January 26,

2010, deposition he was receiving $1,694.00, in military disability benefits, and that at the time of

November 9, 2010, deposition the amount of his military disability benefits had increased to

$3,007.00.  Claimant denies returning to VA in the recent past and complaining about something

else bothering him that was service connect.  The claimant acknowledged, “we did that only on

my PTSD”. (T. 42).  

The claimant testimony reflects that his most recent injury was the right shoulder injury
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which occurred when his right knee gave way in January 2009.  The claimant testified that the

right knee had given way on earlier occasions as well.  In response to whether he remembered

gong and seeing Dr. Neal in February 2009 and complaining about problems with his right

shoulder, the claimant testified:

Yes.  If you go further back, though, Scott, you could tell
me right then and there if you look at the records further back in
November and October.  It’s all in there, too. (T. 43).

The testimony of the claimant reflects that he was complaining about shoulder problems in 

October and November 2008, prior to the January 2009, fall:

Yes, sir.  Where I - - where I fell before, yes.  And if you
look at the stuff we turned in, was recently, that’s when I went in
October where I went to the emergency room when the knee gave
out that one day. (T. 43).

The claimant testified that he was not certain if he told Dr. Neal about the January 2009, fall and

hurting his right shoulder during his February 19, 2009, visit.  As far as any other reason his

shoulder was hurting in February 2009, aside from the January 2009, the claimant offered:

Could have been - - there’s one where the tree fell on it,
too. (T. 44).

The claimant testified that he did not know the date of the tree incident.  The testimony of the 

claimant reflects, regarding the manner in which he hurt his right shoulder:

When the knee gave out and I fell on my shoulder and the
right side of my body.

That’s one date [January 2009] and there’s three other dates
in the record that you’ll see prior to that where I fell on the right 
shoulder. (T. 44).

The claimant offered regarding the absence of a history of trauma to the shoulder in the February 

19,2009, record of Dr. Neal:
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Well, I’ll tell you even better.  I could have been on 
hydrocodone so bad I didn’t know what I told him.  Now, does
that - - 

I don’t know what they put down on your records on how
they write things up.  Okay?  You don’t get to see the computer
side of what he says, hey, this is to protect the government from
bringing up more of - - what do you call that stuff?  Compensation.

Well, probably at that time, there was no trauma to it.  I 
think you’re reading into it. (T. 44-45).

Claimant concluded that it would not surprise him that the February 19, 2009, records of Dr. 

Neal did not reflect any trauma to the right shoulder.

The claimant acknowledged that he told Dr. Neal that he had right shoulder pain 

since being in the military.  The claimant denies telling Dr. Neal during the February 19, 2009, 

visit that he felt like his right shoulder pain was service connected.  The claimant’s testimony 

reflects:

Yeah, because I thought it was arthritis at the time.   Does
it say arthritis on there - - arthritis? (T. 46).        

The claimant testified it would not surprise him if the medical records provided by respondents

did not reflect a history of an injury to his right shoulder as a result of a fall in January 2009.

The claimant testified that he is certain that the time he injured his right knee was October

17, 2007.  The claimant confirmed that he had a conversation with Angie at Howard Trucking in

which he relayed that he already had an appointment scheduled for an MRI.  Claimant again

confirmed that the prior MRI was scheduled because of an earlier September 2007, incident in

which he twisted his knee.

The claimant testified that from the time he got out of military in 1994, after having

surgery on the right knee in 1993, for the 1991, injury, he did not have any problems with the
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right knee.   The testimony of the claimant reflects that he did see Dr. Neal in May 2006 with a

problem with his right knee.  The claimant concedes that the May 12,  2006, report of Dr. Neal

reflects that he was complaining of bilateral knee pain, with pain worse in the right knee and that

the knee gave way when walking. (T. 49-50).    The claimant acknowledged that he saw Dr. Neal

on August 6, 2007, and complaining of knee pain.  The afore office record reflects that the

claimant has been previously wearing a knee support that had metal braces in it and that it had

been lost in a hurricane in Florida.  The claimant acknowledged seeing Dr. Thomas at the Little

Rock Urgent Care Walk-in Clinic on November 5, 2007, and providing a history of right knee

problems since active duty time. (T. 51).

With respect to his unemployment compensation benefits, the claimant testified that he

commenced receiving them in January 2008, and that his average weekly rate was $392.00.  The

unemployment records reflects that at times the claimant receive $600.00, and sometimes

$500.00, however the bulk of the checks averaged $392.00.  The claimant was still receiving

unemployment compensation benefits as of January 30, 2010.

The claimant testified that he was released from treatment of his right knee injury in April

2010.  The testimony of the claimant reflects that the restrictions imposed as a result of the right

knee injury include no climbing and jumping, and no carrying weights over 40 pounds.  

The claimant testified that he is uncertain that the increase in his military disability is

related to either his right knee injury or his right shoulder injury.  The claimant acknowledged that

the medical reports do reflect that both complaints were service connected.  (T. 54-55).  The

claimant’s testimony reflects:

I can tell you that - - is this going to be good for my Social
Security, too?  I can tell you that my psychiatrist is the one that put
in the paperwork for the - - for the paperwork on the PTSD to raise
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it for unemployability, non working, okay? (T. 55).

The claimant acknowledged that the psychiatrist at one point wanted all of the guns removed from

his house.  As to any other restrictions/limitation recommended by the psychiatrist, the claimant’s

testimony reflects:

You’ll have to ask my wife on all that stuff because
that’s when they were heavily seducing (phonetic) me with 
drugs and stuff like that. (T. 56).

Claimant acknowledged that when he was undergoing the treatment with the psychiatrist he was

medicated.  

The testimony of the claimant reflects that the conditions he listed on his Social Security

Disability application included PTSD, his heart, right knee, shoulder, and diabetes.   The claimant

confirmed that at one point the doctors at the VA Hospital were concerned that his diabetes was

giving him some problems with his feet with respect to numbness and some kind of sensation. 

Claimant denies that he was told by VA Hospital officials that the feet problem placed him at

increased risk for falls.  

During re-direct examination, the testimony reflects that following the May 12,2006, visit

to Dr. Neal, for the bilateral knee pain, he was later referred to an orthopedic physician pursuant

to a visit of October 21,2006.  The claimant testified that he saw an orthopedist and was treated

by Tylenol for arthritis.  (T. 59-60).  The claimant testified regarding the medical treatment he

received at the VA Hospital in the treatment of his PTSD (T. 61-65).

On re-cross examination, the claimant again confirmed that the injury to his right knee

occurred on October 17, 2007.  The claimant offered that he underwent the MRI of his right knee

on November 2, 2007.  The claimant testified that three (3) days after the injury, the knee was

getting worse. (T. 668-70).
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The claimant acknowledged telling the psychiatrist on August 6, 2007, that he released his

energy by kicking doors and shooting dogs.   The claimant elaborated regarding the afore:

Well, we had a couple of dog problems in our neighbor-
hood, and I live in the country, and you kick the door, tap the 
door open and here’s a whole bunch of dogs, wild dogs in your 
house.  Okay?  Or in your - - what do you call that?  Tool shed.
Kick the door open and start shooting.  Not like what you’re 
thinking.  John Wayne kick the door down. (T. 71).

The claimant denies taking out his frustration or anger by kicking at a door.  

During further examination, the claimant revisited the date of the injury after it was

disclosed that the date of the MRI of the right knee was October 30, 2007.  The claimant

explained:

I had to go back there on the 2nd and that’s why I was 
thinking I picked up the paperwork on the 2nd of November.
That’s where that’s coming from. (T. 73).

The claimant maintains that prior to injuring his right knee in the fall in West Virginia he

had no trouble getting DOT approval; that he was out driving a truck; and that he was sent for

physicals and passed them.  The claimant allowed that before the West Virginia fall the level of

pain in his right knee was a two or three on a zero to 10 pain scale.  The claimant attributed the

afore to arthritis.  The claimant placed the level of his pain following the fall at 13:

I had to drive, this is no kidding, I had to use my left foot
to shift and the left foot to drive. (T. 75).

The claimant was provided a medical certificate by Dr. Matthew Jackson in connection with his 

employment by respondent-employer on May 8, 2007.  (T. 77-78).

The claimant acknowledged that the October 30, 2007, MRI was scheduled before the trip

to West Virginia where he sustained the fall.  The claimant did not see any physician between the

date of his fall in West Virginia and the October 30,2007, right knee MRI.  The claimant
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acknowledged that Dr. Bill R. Thomas was the first doctor he saw following the incident in West

Virginia.  The claimant acknowledged that Dr. Thomas took him off the hydrocodone on October

30,2007.  Claimant maintains that he was provided the hydrocodone in conjunction with his

September 1, 2007, visit to the doctor for the twisted knee incident, along with scheduling the

October 30, 2007, MRI for the right knee. (T. 81).

The testimony of the claimant reflects that following the accident in West Virginia he

proceeded to Oklahoma City, which took him two (2) to three (3) days.  The claimant’s testimony

reflects that he had a layover in Oklahoma City.  The claimant maintains that he got on the road

the next day en route to the respondent’s yard in Newport.  The claimant testified that the trip

from Oklahoma City to Newport was of a day and one-half duration.  The claimant last

discharged employment duties when he returned to Newport from Oklahoma City.  Claimant

asserts that he turned in his paperwork to respondent on November 2, 2007.

The medical in the record reflects the presence of a May 12, 2006, addendum to progress

notes of Dr. Arthur L. Neal regarding the claimant.  The afore reflects, in pertinent part:

45 year old caucasian male here for the complaint of bilateral
knee pain.  He stated that the pain was worse on the right. The
veteran stated that the same knee sometimes give way with 
walking    

On exam he was alert and oriented and in nad-
Knee - full range of motion preserved.  Some lateral laxity 
noted in the right knee.  There was bilateral joint line tenderness
in both knees.

*       *       *

IMPRESSION:
1) Bilateral knee pain (hx of arthroscopic surgery on the right
knee - - 1993)
2) Headache - consider relationship to simvastatin - also 
consider allergic rhinitis
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3) Diabetis Mellitus
4) obesity

PLANS:
1) Knee xrays, acetaminophen for pain. (RX #1, p. 1).

On August 6, 2007, the claimant underwent a psychiatric evaluation consultation at the 

VA Hospital under the care of Dr. Kathryn Ann Panek.  The report of the evaluation reflects, in 

pertinent part:

HPI: SCOTT SPRAGUE is a 46 y/o married employed MALE 
seen in the Evaluation Clinic with the medical student.  SCOTT 
SPRAGUE is 10% SC for Depression and has a past medical 
history of OSA, Diabetes Mellitus.  He reports “flashbacks from 
Somalia” increasing in frequency in the past 3 months.  Mr. 
Sprague reports that he was a driver in Somalia but had 3 months
of combat where he killed several people.  This did not bother 
him much until a few months ago when it worsened without 
trigger.  He would not describe the quality of the flashbacks, only
usually last 10-15 minutes and happen 2-3 time a day and are
accompanied by feelings of anxiety and diaphoresis.  Episodes
occur sometimes at night and arouse him from sleep.  Pt. also 
reports that he is experiencing increased anger, violence and 
irritability.  Pt. added that his wife has recently asked for a divorce
because she sees changes in him.

Pt. describes being irritable as feeling “pressured” and 
“claustrophobic”, sometimes releasing his energy by kicking doors
and shooting stray dogs.  Pt. denies past or present impulsive 
behavior, suicidal/homicidal ideation, alcohol, tobacco or drug
abuse.

Mr. Sprague also reports general mistrust of people, 
especially the VA system.

*       *       *

IMP:
Mr. Sprague is a 46 yo who is 10% SC for depression 

treated briefly in Tampa with Flouxetine to which he has a
negative reaction who presents to the Evaluation clinic today
with c/o 3 months worsening irritability, nightmares and mistrust
with no clear precipitating factor.  At this time he does not meet
diagnostic criteria for a major depressive episode or a primary 
anxiety disorder however feel he may benefit from an SSRI.
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SCOTT SPRAGUE denies active suicidal/homicidal 
ideation, and is able to contract for safety.  Patient has the capacity
to weigh the risks and benefits of giving versus withholding 
information regarding his condition.  Patient voices he would
contact the clinic, return to the ER, or call 911 if symptoms were
to worsen.  Treatment options were discussed, and patient voices 
agreement with the treatment plan outlined below.  Therefore,
patient will be managed in the least restrictive setting possible,
which at this time is on an out-patient basis. (RX #1, p. 4-9).

The medical in the record reflects that the claimant was also seen by Dr. Neal on August 6, 2007, 

at the VA Hospital.  The progress notes regarding the afore visit reflects, in pertinent part:

Chief Complaint:
1) Here with the complaint of knee pain
2) The veteran reports that he was wearing knee support with
metal braces.  He states that the supports were lost during a 
hurricane in Florida.
3) The veteran reports having flashback from Somalia.  The
veteran’s wife reports that the veteran is has been having mood 
swings for the past six months (nightmares, sudden outbursts of 
anger, reports being clautrophobic while riding in a car. (RX #1, p. 10).

A Consult Request generated during the claimant’s August 5, 2007, VA Hospital visit, reflects 

regarding the results of the x-rays findings: 

KNEE PAIN (RECENT/ACUTE INJRY):
Date of onset: Aug 6, 2007

Location: [right, left] knee

[] AP/LAT Sunrise (STANDING) x-rays available in CPRS.
[Yes} AP/LAT Sunrise (STANDING) x-rays ordered: Aug 6, 2007

Narrative reason for referral:
Middle aged caucasian male with a hx of arthroscopic Surgery
on the right knee in 1992 now complains of constant pain and 
intermintent swelling in both knees.  He denies a recent trauma 
to his knees.(RX #1, p. 15).

Chronologically, the record reflects the presence of the October 30, 2007, MRI scan of 

the claimant’s right knee which was obtained at the VA Hospital pursuant the request of Dr. 
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Neal.  The October 31, 2007, radiology report reflects, in pertinent part:

Clinical History:
Middle aged AA male presents with right knee pain s/p 
arthroscopic surgery in 1992 needs an mri of the right knee at
the recommendation of Orthropedic service.

*       *       *

Findings: The PCL is intact.  The ACL is markedly deficient, 
consistent with a high-grade chronic tear.  A few intact ACL fibers 
are present.  There is globular intermediate signal at the tibial ACL
origin which may represent retracted ACL fibers.  Small insertional
cysts are present at the tibial ACL origin.  Intra-articular contrast 
material adequately extends throughout the joint space.  The medial
and lateral menisci are normal n contour and signal intensity with 
no abnormal contrast tracking to suggest focal tear.  The medial 
collateral ligament and lateral collateral ligament complex are normal
in contour and signal intensity.  There is a focal area of high signal
extending through the mid patellar tendon seen best on T1 weighted 
images.  No definite corresponding abnormality is visualized on the
axial images.  This may represent postsurgical change in this patient
with history of prior knee arthroscopy.  The extensor mechanism
otherwise appears normal.

A moderate degree of lateral patellar tilt is noted.  The patello-
femoral cartilage is relatively well maintained.  There is only mild
thinning of the medial joint space weight-bearing cartilage with no
areas of high-grade chondromalacia.  There is no evidence of Baker
cyst.  The visualized muscles are normal in contour and signal 
intensity.  No abnormal bone marrow signal is seen.

Impression:

1. High-grade chronic tear of the ACL with a few remaining
intact fibers.  There is a globular focus of intermediate signal at 
the tibial ACL origin likely representing retracted ligament.

2. No evidence of meniscal tear.

3. Moderate degree of lateral patellar tilt.

4. Mild thinning of medial joint weight-bearing cartilage
with no evidence of high-grade degenerative cartilage loss. 
(CX #1, p. 31-32).
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The medical reflects the presence of November 5, 2007, LR Urgent Care (walk-in) Clinic  

note regarding the claimant.  The afore reflects, in pertinent part:

Mr Sprague comes in today with a history of right knee problems 
which he has had since his active duty time.  He is followed by Dr.
Neal and MRI of he knee was recently don which showed a torn 
ACL.  Apparently plans by Dr. Neal are to refer to orthopedics but
Mr. Sprague has not been able to rest because of his knee pain and
comes in today.
His previous pain med has been hydrocodone/APAP but Mr. Sprague
indicated he gets a head fullness and upset stomach with this.   He has
intermittant atyprial chest pain when he uses this med and he displays
a marked fear about any possibility of meds causing heart problems.

*     *      *

Acute Problem (s) Assessment and Plan:

Problem 1. Torn ACL and DJD right knee with uncontrolled
pain.

Problem 2. Drug intolerance to hydrocodone/APAP

PLAN:    A. DC Hydrocodone/APAP
                B.  Oxycodone 5mg tab up to tid – patient instructed 

to use APAp on schedule and use oxycodone for 
breakthrough pain.

   C. Consult LR PMRS for a right knee hinge brace
   D.  Keep F/U with Dr. Neal to pursue orthopedic referral.

(RX #1, p. 17-19).

The record reflects that the claimant was seen by Dr. John Vanderschilend on January 14, 

2008, for an orthopedic consultation pursuant to the referral of Dr. Neal.  The January 14, 2008, 

consultation report reflects, in pertinent part:

REASON FOR CONSULTATION:  Right knee giving away and 
 discomfort. 

HISTORY OF PRESENT ILLNESS: The patient comes in today for
evaluation of his right knee.  He has a longstanding history of giving
away and discomfort in his right knee.  A previously obtained MRI
does show a chronic anterior cruciate ligament tear, but no evidence
of meniscal pathology.  He has been wearing a brace recently and 



23

this has helped the giving away episodes.  He is also going through 
Physical Therapy and working on his strength.

A thorough discussion ensued with the patient concerning the 
seriousness of an anterior cruciate ligament reconstruction.  He is 
willing to go through the surgery if it prevents this giving away,
which I think it will.

PLAN:    He will therefore be scheduled accordingly.  He 
understands the risks and benefits and agrees with surgical 
intervention.  He does realize that he will be unable to work in 
his particular field for several months postoperatively . (RX #1, p. 20). 

     
While the record does not reflect the presence of the claimant’s August 2008, surgical

report regarding his right knee, it does reflect the presence of reports following an October 23,

2008, emergency room visit to Central Arkansas Veterans Health Care System.  (CX #1, p. 21-

30).

Regarding the claimant’s right shoulder claim, the medical in the record reflects a February

6, 2009, consultant request.  The report reflects as the date of onset, February 6, 2009.  The

report further reflects:

Narrative reason for referral (include physical examination results):
Middle aged caucasian male reports right shoulder pain since being
in the military.  He notes that his shoulder may feel stiff after 
sleeping.  There was tenderness with palpation of the biceps
groove on examination. He denies new trauma to his shoulder. 
(RX #3).

On February 23, 2009, the claimant was evaluated by Dr. Ashley S. Ross, pursuant to the 

orthopedic consultation referral.  The February 23, 2009, consultation report reflects, in pertinent 

part:

HISTORY OF PRESENT ILLNESS: A 48-year-old man is seen
February 23, 2009, because of his complaint of right shoulder
pain.  He relates that this has been bothering him off and on for
many years and that it feels stiff and painful to move.  He states
that he has tried anti-inflammatories as well as exercises, and 
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this does not work.  He would like a shot as he thinks that this 
might help him out.  He relates that he is service-connected on 
the left hand side and the right shoulder feels a lot like this.  
He states that he sleeps with his arm out at 90 degrees or better
at times, although recently he has been sleeping in the recliner,
and this way he keeps his arms at his side.  It hurts him to raise
his arms out, and this is what his complaint is.

PHYSICAL EXAMINATION: He is a markedly overweight man
able to go through almost a full range of motion with some 
discomfort perhaps at the extremes but no great deal of pain.  He
comes in using a cane in the right upper extremity as he has had 
knee surgery, and presumably it is on the right led down at the 
same time.  At 60 degrees of flexion of the shoulder with resisted
further flexion he has perhaps some discomfort on the right but
not markedly so.  He is not particularly tender to palpate about
the shoulder.

X-rays of the shoulder are essentially within normal limits with 
some degenerative changes in the AC joint.

OPINION: Rotator cuff impingement syndrome with tendonitis 
of the cuff. .   .   .  (RX 3).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 17, 2007, the employee-employer-carrier relationship existed among 

the parties during which time the claimant earned an average weekly wage of $712.69, which

generates weekly compensation benefit rates of $475.00/$357.00, for temporary total/permanent

partial disability.

3. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he sustained an injury to his right knee on or about October 17, 2007, arising out of
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and in the course of his employment..  

4. The clamant has failed to sustain his burden of proof by a preponderance of the 

evidence that he sustained an injury to his right shoulder in January 2009, as a result of a fall

which was a consequence of compensable injury to his right knee.

CONCLUSIONS

The claimant maintains that he sustained an injury to his right knee within the course and 

scope of his employment with respondents on October 17, 2007, which required medical

treatment, to include surgery, and resulted in a period of temporary total incapacitation, for which

respondents are liable.  The claimant asserts entitlement to the afore medical and indemnity

benefits as well as controverted attorney fees.  Further, the claimant contends that in January

2009, he sustained an injury to his right shoulder in a fall as a result of his right knee giving

growing out of the October 17, 2007, compensable injury.  The claimant maintains entitlement to

medical and indemnity benefits as a result of the right shoulder injury, for which he contends the

respondents are liable.  Respondents deny that the claimant sustained either a compensable injury

to his right knee or a compensable consequence injury to his right shoulder.

The present claims are governed by the provisions of Act 796 of 1993, in that the claimant

asserts entitlement to workers’ compensation benefits as a result of injuries having been sustained

subsequent to the effective date of the afore provision.

Compensability

In workers’s compensation law, an employer takes the employee as he finds him, and 

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 420, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.
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Guardsmark, 68 Ark. App. 24, 2 S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident, and must meet the definition of a compensable injury in order to

establish compensability for the aggravation. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000); Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

Ark. Code Ann. §11-9-102 (4)(A) (i) (Repl. 2002) defines “compensable injury”.  In order

to prove a compensable injury as a result of a specific incident which is identifiable by time 

and place of occurrence, the claimant must establish by a preponderance of the evidence: 1) an

injury arising out of and in the course of employment; 2) that the injury caused internal or external

harm to the body which required medical services or resulted in disability or death; 3) medical

evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-102 (16),

establishing the injury; and 4) that the injury was caused by a specific incident identifiable by time

and place of occurrence.  Should the claimant fail to prove either of the afore requirements, he

fails to prove compensability and compensation must be denied.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The evidence in the record preponderates that the claimant experience problems and

complaints with his right knee prior to commencing his last period of employment with

respondents in March 2007.  The medical in the record reflects that the claimant suffered an injury

to his right knee in 1991, while in the military, and underwent surgery relative same in 1993.  The

claimant has been assessed with a 20% service connected disability relative to the right knee

following his military discharge in 1994.  Further, the medical in the record documents complaints

of pain and giving way in the right knee in 2006.  

The evidence disclosed that the claimant was scheduled to undergo an MRI of his right

knee on October 30, 2007.  While the claimant maintains that the scheduled October 30, 2007,
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MRI of the right knee was the product of September 11, 2007, twisting injury to his right knee,

the medical in the record does not reflect that the claimant received medical treatment for his right

knee or that he was seen by Dr. Arthur Neal at the VA Hospital in September 2007.  The medical

does reflect that the clamant was seen on August 6, 2007, however the record of the visit does

not recite an history of twisting the knee.  The medical records regarding the clamant’s August 6,

2007, visit reflects that the claimant had complaints of constant pain and intermittent swelling in

both knees.  Further, the report reflects that the claimant denied any recent trauma to his knees.

Medical records regarding the claimant medical treatment subsequent to October 30,

2007, do not reflect a history of the October 17, 2007, accidental injury asserted by the claimant. 

Indeed, the medical reflects that the claimant attributed his right knee complaint, and later his

right shoulder complaint, to his military service activities.  The medical records do not document a

history of an October 2007, work-related fall by the claimant in West Virginia resulting in an

injury to his right knee.  Neither do the medical records document a specific incident fall in

January 2009, as a result of the right knee giving way injuring the claimant’s right shoulder.  The

claimant has failed to sustain his burden of proof by a preponderance of he credible evidence that

he suffered an accidental fall in October 2007, resulting in an injury to his right knee which arose

out of and in the course of his employment.  Likewise, the claimant having failed to sustain his

burden of proof establishing a compensable injury to his right knee as a result of a specific

incident identifiable by time and place of occurrence, has also failed to establish his burden of

proof by a preponderance of the evidence that he sustained a compensable consequence injury to

his right shoulder in January 2009.  These claims are respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
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Andrew L. Blood, ADMINISTRATIVE LAW JUDGE
    


