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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents No. 1 represented by MICHAEL RYBURN, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On November 9, 2010, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on August 12, 2010, and a pre-hearing order was filed on

August 17, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained compensable injuries to her eyes,

nose, throat, lungs, and brain due to carbon monoxide.

By agreement of the parties the issues to litigate are limited

to the following:

1. Reimbursement for medical bills paid.

2. Additional medical treatment.

Claimant’s contentions are:

“Claimant was injured June 8, 2005.  She has
had injuries to her eyes, nose, throat, lungs,
and brain due to exposure to carbon monoxide
and nitrogen dioxide.”

Respondents’ contentions are:

“Any unpaid medical bills or additional
medical treatment is unreasonable unnecessary
and not related to the injury.”

Respondent No. 2 deferred to the outcome of litigation and did

not offer any contentions.

OPINION

The claimant in this matter is a forty-six-year-old female who

was employed by the respondent on June 8, 2005, when she was

exposed to carbon monoxide and suffered a compensable occupational

disease due to that exposure.  In the present matter, the claimant

has asked the Commission to consider her entitlement to additional

medical treatment and reimbursement for medical bills for the

treatment of her occupational disease.

We will first consider the reimbursement for medical treatment

that the claimant is requesting.  The claimant’s treating physician
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in this matter is Dr. Corwin Petty.  He was the claimant’s

physician at the time of the carbon monoxide exposure and has,

according to medical records, continued to treat the claimant until

the present time.  

The claimant contends that this issue is res judicata in that

this treatment was previously ordered by the Full Commission and

eventually affirmed by the Arkansas Court of Appeals in an opinion

issued April 22, 2009.  The Full Commission did specifically set

out certain symptoms that the claimant was entitled to for

treatment for in its opinion filed November 30, 2007, as follows:

“The claimant is entitled to treatment for the
symptoms related to her compensable injury
including headache, burning of the nose,
throat and chest, photophobia, memory loss,
shaking confusion, breathing problems, and
other symptoms.”

Although that case was reversed and remanded by the Arkansas

Court of Appeals in an opinion delivered on June 18, 2008.  The

Commission filed another opinion in this matter on August 19, 2008,

that also found that the claimant sustained a compensable

occupational disease.  In an opinion delivered on April 22, 2009,

the Arkansas Court of Appeals affirmed the Commission’s opinion

filed on August 19, 2008.

The claimant contends as set forth in an opening statement by

the claimant’s attorney that this matter is res judicata and that

“absolutely no medical treatment after the hearing has been

provided for Ms. Seratt.”  I agree that the medical expense

reimbursement portion of this case is res judicata and I am simply
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enforcing the order of the Full Commission that was affirmed by the

Arkansas Court of Appeals.

The initial hearing in this matter was held on September 11,

2006.  The following portion of my opinion is a review of the

medical records submitted by the claimant and made part of the

record that are dated after September 11, 2006.

The claimant was seen by Dr. Corwin Petty on January 3, 2007,

requesting refills of her medication.  She also stated that she had

an episode of muscle spasms five days ago on the right side of her

body from the neck and shoulder down to the leg which has never

happened before.  She stated muscle spasms were real bad to entire

neck, entire right side and right leg.  The claimant stated she had

to roll out of bed and crawl to the bathroom.  The claimant took

muscle relaxers and tried not to move.  The claimant was still sore

at this visit.  She now has joint pain in her wrist, elbows and

knees.  She stated that she has pain in her joints while in use and

at rest but denies tenderness to joint when touched.  She also has

skin changes to hands, face and hair.  The claimant is a smoker and

denies family history of autoimmune disorders.  Dr. Petty made the

following assessment:

1. Myalgias
2. Arthralgias
3. Dermatitis nos
4. Anxiety syndrome (tense or nervous)

#300.00

The claimant was seen by Dr. Petty on June 12, 2007,

requesting a refill of her medication indicating that she does not
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feel right and may be going through withdrawal.  Dr. Petty made the

following assessment:

1. Depression #311
2. Anxiety syndrome (tense or nervous)

               #300.00.
3. Hypothyroidism #244.9.

The claimant was seen by Dr. Petty on July 10, 2007, in

followup for anxiety.  Dr. Petty set out the following assessment:

1. Hormone Imbalance
2. Anxiety
3. Chronic Pain
4. Mood Changes
5. Fatigue
6. Depression
7. Hypothyroidism
8. 405.19 Other secondary hypertension,

benign

The claimant was seen by Dr. Petty on November 15, 2007, for

a refill of her medication.  Dr. Petty set out the following

assessment:

1. Fibromyalgia (multiple tender and tense
Muscle groups) #729.1.

2. Hypothyroidism #244.9.
3. Fatigue. #780.79
4. Hormonal imbalance

On December 6, 2007, the claimant was seen by Dr. Petty for

follow up on her medication.  Dr. Petty set out the following

assessment:

1. Myositis nos
2. Arthritis nos
3. Hypothyroidism #244.9.
4. Fatigue. #780.79
5. Depression #311.
6. Hormonal imbalance.
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The claimant was seen by Dr. Petty on March 7, 2008, for a

refill of her medication and some lab work.  Dr. Petty gave the

following assessment:

1. Weight Loss, not intentional
2. Health Maintenance
3. Fatigue
4. Memory Issues
5. Shortness of Breath
6. History of Thryoid (sic) Cyst
7. Myositis

On April 10, 2008, the claimant was seen by Dr. Petty to go

over an ultrasound on her neck and a mammogram.  Dr. Petty set out

the following assessment:

1. Bronchitis, chronic (Infected airway
secretions) #491.0.

2. Sinusitis, chronic #473.9.
3. 388.71 Otogenic pain
4. Allergies 477.9
5. Hypothyroidism #244.9.-armour thyroid

dose too high

The claimant was seen by Dr. Petty on June 17, 2008, for a

refill on her medications as well as having some allergy problems.

Dr. Petty set out the following assessment:

1. Myositis nos
2. Arthritis nos
3. Hypothyroidism #244.9.
4. Fatigue. #780.79
5. Depression #311.
6. Hormonal imbalance

On September 23, 2008, the claimant returned to Dr. Petty for

a follow up appointment as well as for prescription refills.  Dr.

Petty set out the following assessment:

1. Myositis nos
2. Arthritis nos
3. Hypothyroidism #244.9.
4. Fatigue. #780.79.
5. Depression #311.
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6. Hormonal imbalance

The claimant was seen by Dr. Petty on January 6, 2009, for

refills on her medications with no other complaints.  Dr. Petty

did not make any assessments.

On April 27, 2009, the claimant saw Dr. Petty for a refill of

her medications with complaints of left sinus problems and

headaches.  Dr. Petty made the following assessment:

1. Post Chronic Carbon Monoxide poisoning
2. Attention deficits
3. Headache, migraine #346.90.
4. Depression #311.
5. Myalgias (muscle pains) #729.1.
6. Arthralgias (joint pains) #719.40.
7. Fatigue. #780.79
8. Hypothyroidism #244.9.
9. Hormonal imbalance 
10. History of chronic carbon monoxide 

               exposure

On May 4, 2009, the claimant was seen by Dr. Petty indicating

that on her last visit she did not get her prescription for

clonazepam and wanted it called in.  Dr. Petty gave the following

assessment:

1. Phone call

On May 7, 2009, the claimant again saw Dr. Petty to let him

know that she won her workers’ compensation case requesting a plan

of action and a referral to Meagan Scott MA.  Dr. Petty set out the

following assessment:

1. Chronic carbon monoxide exposure

The claimant was seen by Dr. Petty on June 22, 2009, needing

a capacity examination.  Dr. Petty referred the claimant for a

physical capacity examination and mental capacity examination.
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On July 1, 2009, the claimant saw Dr. Petty indicating that

she is also having a mental evaluation performed on July 7, 2009,

at Mind Works which was set up by her attorney.  The claimant

indicated that she would have the results faxed to Dr. Petty.  Dr.

Petty set out the following assessment:

1. Referral info faxed to Performance PT for
physical capacity test (FCE) ph# 271-6441
fax 271-9441.  Performance will call pt
to set up appointment.

On September 2, 2009, the claimant was seen by Dr. Petty for

follow up on hormone medications.  Dr. Petty made the following

assessment:

1. Post Menopausal #627.2.
2. Hormonal imbalance

On November 5, 2009, the claimant saw Dr. Petty with a fax

from the claimant’s pharmacy requesting refills.  Dr. Petty gave

the following assessment:

1. Pt. Refill Request: Medication refill
requested by pt via fax or phone

The claimant was seen by Dr. Petty on December 1, 2009,

requesting a change from tramadol to gabapentin.  Dr. Petty gave

the following assessment:

1. Change in prescription

Again on December 1, 2009, the claimant saw Dr. Petty to go

over some paperwork from Dr. Chambers in Fayetteville.  Dr.

Chambers recommended that the claimant start on anti-depressants.

The claimant stated that she had been experiencing a lot of pain

since the weather change.  Dr. Petty set out the following

assessment:
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1. Myositis nos
2. Arthritis nos
3. Hypothyroidism #244.9.

The claimant was seen by Dr. Petty on July 8, 2010, for

refills on medications and requesting a hand written letter

referring her to see Dr. Michael Morse, a neurologist.  She also

stated that she is still having headaches, muscle and joint pain,

and sinus issues which seem to be worse this week.  No assessment

was given.  The claimant also saw Dr. Petty on July 9, 2010, asking

for two separate referrals.  A fax was sent to Boozeman Hof for

changes in vision.  Information was given to Dr. Michael Morse’s

office for the claimant’s headaches.  No assessment was given.

The claimant again saw Dr. Petty on July 28, 2010, requesting

complete medical records to be sent to Barber, McCaskill, Jones,

and Hall.  Dr. Petty gave the following assessment:

1. Records faxed

The claimant called Dr. Petty on January 13, 2010, stating she

is on the 0.1 mg patch and feels good on that.  Dr. Petty made the

following assessment:

1. Medication called in

The claimant saw Dr. Petty on March 12, 2010, with a fax from

the claimant’s pharmacy requesting refills.  Dr. Petty made the

following assessment:

1. Myalgias (muscle pains) #729.1.
2. Arthralgias (joint pains) #719.40.
3. Fatigue #780.79.
4. Headache, NOS #784.0.
5. Hypothyroidism #244.9.
6. Depression #311.
7. Anxiety syndrome(tense or nervous)#300.00.
8. Visual Disturbance
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On April 15, 2010, the claimant saw Dr. Petty for follow up

stating that she is still having headaches on the left side as well

as a sore throat since November.  She stated that she is having

memory problems, her hands shake, and she falls asleep.

On July 8, 2010, the claimant saw Dr. Petty for medication

refills and a written referral to Dr. Michael Morse a neurologist.

The claimant also complained of headaches, muscle, and joint pain,

and sinus issues.

On July 9, 2010, the medical records indicate that the

claimant was requesting two separate referrals.  However, this does

not seem to be an actual doctors visit.  Also, on July 28, 2010,

the medical records indicate the mailing of medical records to an

attorney, this also does not appear to be an actual doctors visit.

On October 18, 2010, the claimant is seen by Dr. Petty to get

medications refilled.  The following assessment was given.

1. Depression
2. Myositis nos
3. Arthritis nos
4. Hypothyroidism
5. Fatigue
6. Hormonal imbalance
7. History of chronic carbon monoxide

exposure.

Given my review of the medical records submitted into evidence

and the prior opinions in this matter, I find that the respondents

must reimburse the claimant for the following medical visits to Dr.

Petty’s office in that they have previously been ordered to pay for

treatment that was at least in part given during the following

visits.  March 7, 2008, April 10, 2008, June 17, 2008, September
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23, 2008, January 6, 2009, May 4, 2009, May 7, 2009, June 22, 2009,

July 1, 2009, July 8, 2009, March 12, 2010, April 15, 2010, July 8,

2010, and October 18, 2010.

The respondents shall also reimburse the claimant for

prescription medications she purchased that were for the treatment

of headaches, burning of the nose, throat and chest, photophobia,

memory loss, shaking, confusion, and breathing problems during the

period of time represented from September 11, 2006, until October

18, 2010, the date of the last medical evidence submitted by the

claimant.

The claimant has also requested additional medical treatment.

The treatment sought by the claimant is in the form of a referral

by Dr. Petty to Dr. Michael Morse, a neurologist.  Given the nature

of the claimant’s occupational disease and her memory problems, I

find that treatment by a neurologist such as Dr. Michael Morse is

both reasonable and necessary medical treatment for the claimant.

The respondents introduced a report by Henry F. Simmons, Jr.

MD, Ph.D of Little Rock, Arkansas.  Dr. Simmons has practiced and

taught medical toxicology in Arkansas for twenty years.  His

experience in toxicology appears to be vast.  The following is his

report:

“In summary, within reasonable medical and
toxicological certainty Ms. Seratt did not
experience sufficient toxicity from carbon
monoxide, if any, to expect her to have either
persistent or delayed neurological
consequences.  Furthermore her continuing
physical and neuropsychiatric woes have
multiple other explanations unrelated to
carbon monoxide and many obviously antedate
June of 2005.  None of the medical care that
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she has received since discharge from the
emergency department o n 06/08/2005 appears to
have been necessitated by actual issue injury
from carbon monoxide. Finally, her need for
any ongoing care is most likely driven by
issues unrelated to carbon monoxide as
discussed in the foregoing report.”

I give little weight to Dr. Simmons’ report.  His opinions run

contrary to the law of this case in that he indicates that the

claimant either did not suffer from difficulties related to carbon

monoxide or that if she did suffer difficulties, they would have

only been experienced by the claimant on June 8, 2005, the day she

went to the emergency room for treatment.  This case was first

heard on September 11, 2006, the Full Commission found that she was

entitled to treatment on August 19, 2008, and was affirmed by the

Arkansas Court of Appeals on April 22, 2009.  It is clear that Dr.

Simmons’ opinions run afoul of the law of this case.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 12, 2010, and contained in

a pre-hearing order filed August 17, 2010, are hereby accepted as

fact.
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2. The respondents shall reimburse the claimant for medical

expenses in the form of visits to Dr. Petty’s office on the

following dates; March 7, 2008, April 10, 2008, June 17, 2008,

September 23, 2008, January 6, 2009, May 4, 2009, May 7, 2009, June

22, 2009, July 1, 2009, July 8, 2009, March 12, 2010, April 15,

2010, July 8, 2010, and October 18, 2010.

3. The respondents shall reimburse the claimant for

prescription medications she paid for associated with the treatment

of the following symptoms; headaches, burning of the nose, throat

and chest, photophobia, memory loss, shaking, confusion, and

breathing problems from September 11, 2006, until October 18, 2010.

4. The claimant has proven by a preponderance of the evidence

that treatment by a neurologist such as Dr. Michael Morse is

reasonable and necessary medical treatment for her compensable

occupational disease.

ORDER

The respondents shall reimburse the claimant for the above set

out medical expenses.

The respondents shall bear the burden of payment for the

claimant’s reasonable and necessary medical treatment provided by

a neurologist. 

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


