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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock,
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STATEMENT OF THE CASE

On May 5, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on March 23, 2011, and a pre-hearing order was filed on

March 29, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to her back.
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4. The respondents have accepted and are paying a 12 percent

rating.

5. The claimant is entitled to weekly compensation rates of

$449 for temporary total disability and $337 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Wage loss.

2. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that she is entitled to
permanent disability benefits greatly in
excess of her impairment.  The Claimant
contends that her attorney is entitled to an
appropriate attorney’s fee.”

Respondents’ contentions are:

“The claimant has been off work for two years.
She has had one failed surgery by Dr.
Capocelli and apparently wants another one.
She was sent to Dr. James Blankenship for an
IME and he said that she needed an MMPI and a
neuropsychological evaluation.  She failed to
show for two appointments.  The surgery
proposed by Dr. Capocelli is not reasonable or
necessary.”

The claimant in this matter is a thirty-two-year-old female

that sustained a compensable injury to her low back in September

2006.  That compensable low back injury resulted in the claimant

undergoing surgical intervention to her lumbar spine on January 23,

2007.  That surgery was performed by Dr. Anthony Capocelli at

Sparks Regional Medical Center.  At that time, the claimant
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underwent an L5-S1 laminotomy with diskectomy utilizing the metrix

system.

Medical records indicate that the claimant continued to have

difficulties both in her right leg and low back.  After diagnostic

testing the claimant eventually underwent a second surgery in

August 2009.  That surgical procedure was performed by Dr.

Capocelli and included an interior interbody arthrodesis,

diskectomy with interbody fusion at L5-S1.

On August 4, 2010, Dr. Capocelli authored a letter regarding

the claimant.  The body of that letter states as follows:

“The patient is known to me status post
anterior lumbar interbody fusion on
08/03/2009.  Postoperatively, she has made an
excellent recovery.  In regards to her
studies, she has excellent evidence of fusion
on the last CT scan in 06/2010.  By last visit
in 03/2010, we recommended about three months
of physical therapy followed by FCE, which
apparently none of which the patient has
followed through with.  At this point, as she
has reasonable radiographic evidence of fusion
and presuming that her inability to follow
through with any of her physical therapy is
result of a lack of need for it.  Therefore,
we can assume that the patient is at MMI and
needs final work restrictions.  I really
cannot make a final recommendation.  At best,
I would say this patient would be able to do
light to medium work since we do not have an
available objective FCE to make the final
recommendation, I can only guess as to whether
or not this will be completely in line with
her premorbid work.  In regards to impairment
rating this patient, this is the patient who
had a one-level fusion after one-level
diskectomy, and therefore impairment from this
injury would be 12% based on the AMA guides
for evaluation of functional impairment,
fourth edition.”
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I note that the respondents have accepted and are paying a 12

percent impairment rating to the body as a whole regarding the

claimant’s admittedly compensable low back injury.

On August 17, 2010, the claimant was seen by Dr. William F.

Blankenship.  The examination performed on the claimant was done so

at the request of the respondents.  Dr. Blankenship authored a

letter regarding that examination.  A portion of that letter

indicates that the respondents asked several questions and Dr.

Blankenship answered those questions.  Some of the questions asked

and answers that are relevant to this proceeding are as follows:

“...3. Please perform FCE to determine return
to work capability.  ANSWER: This is in the
purview of her treating doctor, not the IME
doctor.  There is no FCE capabilities
available in this clinic.  Her treating doctor
has allowed her to return to restricted duty
which she states her company would not allow
her to do.

...5. What is claimant’s prognosis?  ANSWER:
This individual does have a history
subjectively of chronic pain and it is
doubtful whether she will be able to resume
her pre-injury duties, however she is capable
even at this time of doing sedentary
activities.

...9. Which of these diagnoses are based on a
reasonable degree of medical probability?
ANSWER: All.”

The central question in this matter is whether the claimant is

entitled to wage loss disability and, if so, to what extent.  The

claimant, in this matter, is thirty-two years of age and graduated

high school by completing a GED.  The claimant also completed two

semesters of college.  The claimant’s work history includes that

with the respondent as a machine operator.  That job required the
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claimant to lift heavy equipment, to set up machines, and to climb

on machines to perform adjustments.  At the hearing, the claimant

testified that she earned between $15 and $16 per hour as a full

time employee while working for the respondent.

The claimant was also employed at D & W Investments which is

a wholesale and video store.  The claimant’s work duties included

putting inventory into a computer and counting inventory as well as

carrying and stacking boxes which required her to handle weights of

fifty to sixty pounds.  The claimant further testified regarding

her employment history that before D & W Investments she had only

sporadic and temporary employment that included work in factories,

department stores, and as a cashier.  The claimant testified that

her factory and clerking jobs required her to stand for about seven

hours on a concrete floor and that she would be unable to do this

in her present condition.  The claimant gave credible testimony

that she has performed no jobs in the past that she believes she

could do in her present physical condition.

The respondents, in this matter, argued that if any wage loss

disability exists, that wage loss disability should be mitigated by

vocational rehabilitation that was offered to the claimant.  At

Claimant’s Exhibit 3 there is a report from Cascade Disability

Management, Inc.  This report is signed by Sonya K. Sims, Senior

Rehabilitation Counselor.  That report regards the claimant, in

this matter, and her admittedly compensable injury.  The report

includes information regarding the claimant’s medical history,

educational background, work history, and other skills.  There is
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a section in the report entitled Rehabilitation Recommendation

which reads as follows:

“I will follow up on obtaining Ms. Scott’s
current work restrictions.  I will then assist
Ms. Scott with job search activities in an
effort to identify suitable job leads for her
pursuit.”

The report found in claimant’s exhibit 3 is the only report I find

in the record regarding any vocational assistance that the

respondents offered the claimant.  At the hearing on cross

examination, the claimant credibly testified regarding the

vocational rehabilitation counselor getting back with her as she

indicated she would do in her report as follows:

“Q. Has she gotten back with you?

A. No.

Q. Do you have her phone number?

A. No.

Q. And this was all done by telephone?

A. Yes.”

It appears that the respondents did approach the claimant’s

attorney and the claimant and at least began a vocational

rehabilitation assessment of the claimant; however, they appear to

have failed to follow through.  I find no evidence that they

offered her any type of vocational assistance other than to say

that they would get back with her after determining her work

restrictions which, in looking at the record and the claimant’s

testimony, they never did.  Here, the respondents have no right to
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mitigation in that they never actually offered any vocational

rehabilitation to the claimant.

I do believe that the claimant was credible in her testimony

in this matter.  She testified that there are certain things she

can do regarding work around the house; however, she must take her

time and be considerate of the position she places her body into.

Given the claimant’s age, work history and, current work

restrictions, I believe the claimant has suffered a wage loss

disability.  The claimant is no longer going to be able to lift

heavy objects which she once did in her employment with the

respondent.  She can no longer stand for lengthy periods of time

which will also shrink the job pool that is available to her.

The claimant’s pool of available jobs is certainly much

smaller due to her admittedly compensable injury and its effects.

The claimant can no longer perform manual labor in the way she was

once able to perform it.  She is left doing only light to medium

duty work which certainly excludes her from many potential jobs in

the pool of available jobs.

After consideration of all the evidence including age,

education, and work experience, I find that the claimant’s

employment opportunities have been substantially reduced by the

physical limitations caused by the claimant’s compensable injury.

In my opinion, this loss of wage-earning capacity would entitle the

claimant to an amount of wage loss that would be equal to a whole

body impairment rating of 18 percent.  This amount is over and

above any consideration of anatomical impairment.
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From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on March 23, 2011, and contained in a

pre-hearing order filed March 29, 2011, are hereby accepted as

fact.

2. The claimant has proven that she has suffered a loss in

wage earning capacity as a result of her compensable injury in an

amount equal to 18 percent impairment to the body as a whole.

3. The claimant’s attorney is entitled to an attorney’s fee in

an amount commiserate with the benefits given herein pursuant to

the Arkansas Workers’ Compensation Act.

ORDER

The claimant has met her burden and shall receive wage loss

from the respondents in an amount of 18 percent to the body as a

whole.

The respondents shall pay to the claimant’s attorney the

maximum statutory fee on additional benefits awarded herein, with

one half of said attorney’s fees to be paid by the respondents in

addition to such benefits and one half of said attorney’s fee to be

withheld by the respondents from such benefits.
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All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


