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STATEMENT OF THE CASE

On February 25, 2011, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on December 6, 2010.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  Amendments of the original stipulations and the addition of others resulted in the

following six, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/self-insured employer relationship existed at all times relevant

to this claim.

3. Claimant’s average weekly wage with respect to the May 16, 2003 and

August 18, 2003 alleged injuries was $502.00, entitling him to compensation

rates of $335.00 for temporary total disability benefits and $251.00 for

permanent partial disability benefits.

4. Claimant sustained a compensable injury to his back on May 29, 2002, he

reported it to Respondent Tyson, and Tyson furnished treatment in the form

of an appointment with a physician on May 30, 2002.  That was the last

benefit Respondents furnished with respect to this injury.

5. Claimant is alleging that he was injured on three separate occasions:  on

May 29, 2002, May 16, 2003, and August 18, 2003.  Respondents initially

accepted the alleged 2002 injury, but is controverting his entitlement to

additional benefits on the basis that the statute of limitations has allegedly

run; and they are controverting the other two alleged injuries as not being

compensable.

6. Claimant’s employment at Respondent Tyson was terminated effective

March 3, 2004, although he had not been present at work since November

30, 2003.
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I note that at the hearing, the parties agreed to work after the hearing to reach a

stipulation concerning the alleged May 29, 2002 injury.  However, I have received no

communication from them that such an agreement was reached.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant withdrew the issue concerning whether he was entitled to benefits under Ark.

Code Ann. § 11-9-505(a) (Repl. 2002).  The issue concerning whether he sustained a

compensable injury to his back by specific incident or gradual onset on May 29, 2002 was

superceded by the stipulation reached at the hearing that he indeed sustained a

compensable injury on that date.  With the removal of these issues, and the amendment

of others, the following were litigated:

1. Whether Claimant sustained a compensable injury to his back by specific

incident or gradual onset on May 16, 2003.

2. Whether Claimant’s alleged May 16, 2003 injury was a recurrence of his

alleged May 29, 2002 injury, or a compensable consequence thereof.

3. Whether Claimant sustained a compensable injury to his back by specific

incident or gradual onset on August 18, 2003.

4. Whether Claimant’s alleged August 18, 2003 injury was a recurrence of his

alleged May 29, 2002 or May 16, 2003 injuries, or a compensable

consequence thereof.

5. Whether Claimant’s claim for additional benefits for his May 29, 2002 back

injury is barred by the statute of limitations.
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6. When were Respondents provided with notice of Claimant’s alleged May 16,

2003 and August 18, 2003 injuries?

7. Whether Claimant is entitled to reasonable and necessary medical

treatment.

8. Whether Claimant is entitled to temporary total disability benefits.

9. Whether Claimant is entitled to a permanent impairment rating and benefits

pursuant thereto.

10. Whether Claimant is entitled to wage loss disability benefits.

11. Whether Claimant is entitled to a controverted attorney’s fee.

12. Whether Respondents are entitled to an offset or a credit.

Contentions

By letter (admitted as Commission Exhibit 2) to the Commission on December 23,

2010, Respondents amended and supplemented their contentions.  The respective

contentions of the parties are now as follows:

Claimant:

1. Claimant contends that he sustained a compensable injury arising out of and

in the course of employment with the respondent on or about August 18,

2003.

2. Alternative contentions are that Claimant sustained a gradual onset injury or,

alternatively, if the respondent does not have a valid statute of limitations

defense, a recurrence of his 2002 work-related injury or, alternatively, a

compensable aggravation of that injury.
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3. Claimant separately contends he suffered a compensable injury on May 29,

2002.

4. Claimant contends entitlement to workers’ compensation benefits as set forth

in the issues response in the Prehearing Memorandum, and specifically,

reasonable, necessary, and related medical expenses; temporary total

disability benefits from August 18, 2003, to September 18, 2003, and all or

a portion of the time period between December 1, 2003, until the

February 24, 2005 MMI/PPI date; ACA § 11-9-505 benefits (reserved);

permanent partial/total disability benefits; and controverted attorney fees.

Respondents:

1. Respondents deny that Claimant sustained a compensable injury on May 16,

2003, or August 18, 2003, or a gradual onset injury.

2. Claimant’s back condition pre-existed the claimed 2002 injury.

3. Further, Respondents state there is no objective evidence to support any

injury–the objective evidence was patent before May 29, 2002.

4. Further, Respondents raise statute of limitations as a bar to Claimant’s 2002

claim; no claim was filed on that claim until the letter from Claimant’s counsel

dated December 7, 2005 that was filed with the Commission December 12,

2005.

5. Respondents also raise the defense of notice or lack thereof in regard to the

2003 claims.



Sapp - Claim No. F401810 6

6. Respondents deny Claimant is entitled to temporary total disability benefits

or to permanent partial disability or permanent total disability benefits.

7. Respondents deny Claimant is entitled to attorney’s fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s objection notwithstanding, five documents have been blue-

backed to the record in order to meet the requirements of the remand by the

Arkansas Court of Appeals and the Full Commission

4. Respondents on October 5, 2010 withdrew their motion to dismiss this claim

under AWCC 099.13.

5. Claimant’s claim for additional benefits for his May 29, 2002 back injury is

barred by the statute of limitations set forth in Ark. Code Ann. § 11-9-

702(b)(1) (Supp. 2009).
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6. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable back injury on either May 16, 2003 or August 18,

2003.

7. Because of the above findings, the remaining issues are moot and will not

be addressed.

CASE IN CHIEF

Summary of Evidence

Claimant and Ronnie Keene testified at the hearing.  Carla Jackson testified via

deposition on February 28, 2011 (discussed infra).

In addition to the pre-hearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter from

Respondents’ counsel to the Commission dated December 23, 2010, consisting of two

pages; Commission Exhibit 3, the prehearing order in this claim filed August 25, 2010 and

dealing with Respondents’ motion to dismiss, consisting of three numbered pages;

Claimant’s Exhibit 1, his supplemental medical exhibit, consisting of one index page and

three numbered pages thereafter; Respondents’ Exhibit 1, a compilation of their non-

medical documentary exhibits, consisting of two index pages and 31 numbered pages

thereafter; Respondents’ Exhibit 2, the transcript of the deposition of Carla Jackson taken

February 28, 2011, consisting of 14 numbered pages; Joint Exhibit 1, a compilation of

Claimant’s medical records, consisting of five index pages and 195 numbered pages

thereafter; and Joint Exhibit 2, the abstract of Joint Exhibit 1, consisting of 21 numbered

pages.
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As discussed more fully infra, five documents have been blue-backed to the record.

Preliminary Issues

A. Blue-backing

At the hearing, Claimant objected to the blue-backing of any documents from the

Commission’s file in order to address any of the issues raised herein.  However, after

review of the matter, it became apparent that certain documents related to the remand of

the case by the Arkansas Court of Appeals and the Full Commission would be necessary

in order to fully comply with those authorities.  In Sapp v. Tyson Foods, 2010 Ark. 517, ___

S.W.3d ___, the Arkansas Court of Appeals stated:  “We direct the Commission to allow

appellant [Claimant] to designate the additional materials that he requested for inclusion

in the record, and for further consistent proceedings that may be necessary in light of

those additions.”  In turn, the Full Commission remanded this matter to the undersigned

“to hold such proceedings as necessary to allow claimant ‘to designate the additional

materials that he requested for inclusion in the record, and for further consistent

proceedings that may be necessary in light of those additions.’”  In a telephone conference

held on August 23, 2010 in the above-styled case, the parties agreed that “[t]he additional

materials that [Claimant] requested for inclusion in the record” are the exhibits that were

attached to his April [7], 2009 Notice of Appeal.  As agreed by the parties in the August 25,

2010 order (Commission Exhibit 3), those exhibits are:
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1This letter, sent to the Commission after the March 11, 2009 hearing on the
motion to dismiss, was not blue-backed to the record of that proceeding because (1) it
was an ex parte communication; (2) it was not a post-hearing brief or an affidavit; and
(3) counsel did not request that the communication be included in the record, and it in
fact did not merit inclusion.  Cf. Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575
(1960)(in order to submit new evidence, claimant must show, inter alia, that claimant
was diligent in presenting the evidence to the Commission); Haygood v. Belcher, 5 Ark.
App. 127, 633 S.W.2d 391 (1982)(same).

2This document was not blue-backed to the record of the March 11, 2009
hearing because it was not in the Commission’s file.  A review of the file shows that it
did not appear there until Claimant’s counsel filed her April 7, 2009 notice of appeal–to
which it was attached.

3This document was admitted into evidence at the March 11, 2009 hearing.

1. The March 15, 2009 letter1 from Claimant’s counsel, Laura McKinnon, to the

undersigned, consisting of two pages;

2. The March 4, 2008 letter from Melissa Lee to Claimant’s counsel2; and

3. The cover sheet and first page of the transcript of the July 30, 2008

deposition of Claimant.3

Also, as discussed infra, Respondents on October 5, 2010 withdrew their motion to

dismiss, which was the subject of the remand, and on October 6, 2010, I entered an order

confirming this, cancelling the hearing thereon, and putting into place measures to get the

claim to “a hearing on the merits as soon as possible.”  Those documents are:

4. The October 5, 2010 letter from Respondents’ counsel to the undersigned,

consisting of one page; and

5. The October 6, 2010 order, consisting of two numbered pages.

These five documents, notwithstanding Claimant’s objection, will be blue-backed to the

record.  In so doing, I note that:  (1) the parties have previously viewed and/or been served
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with these documents; and (2) regardless of this, I am serving a copy of the blue-backed

documents on the parties in conjunction with this opinion.  This shall ensure compliance

with the opinion of the Arkansas Court of Appeals in Sapp, supra.

B. Motion to Dismiss

On March 19, 2009, I issued an opinion in this claim in which I found that it merited

dismissal under AWCC R. 099.13.  This decision was appealed first to the Full

Commission and then to the Arkansas Court of Appeals.  As stated above, the Arkansas

Court of Appeals reversed and remanded the decision of the Full Commission, which had

affirmed and adopted the March 19, 2009 decision of the undersigned.  In turn, the

Commission remanded the matter to the undersigned.  A prehearing telephone conference

took place on August 23, 2010, and a order pursuant thereto was entered on August 25,

2010 that, inter alia, set a hearing on the motion to dismiss for October 13, 2010.

However, on October 5, 2010, Respondents wrote the Commission and stated that they

were withdrawing their motion and that the parties agreed that a hearing should be

scheduled on the merits.  In an order entered the next day, I confirmed the withdrawal of

the motion, cancelled the October 13, hearing, and directed that the claim proceed to a

merits hearing.

Merits Issues

Claimant has argued that he sustained compensable injuries, under various legal

theories, to his back on three separate occasions:  May 29, 2002, May 16, 2003 and

August 18, 2003.  He is seeking reimbursement of his reasonable, necessary and related

medical expenses; temporary total disability benefits from August 18, 2003, to September
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18, 2003, and all or a portion of the time period between December 1, 2003, until

February 24, 2005; permanent partial/total disability benefits; wage loss disability benefits;

and a controverted attorney’s fee.  Respondents have disputed their liability, contending

that a claim for the alleged May 29, 2002 injury is barred by the statute of limitations, and

that Claimant has not proven that he sustained compensable back injuries on May 16,

2003 or August 18, 2003.
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A. Statute of Limitations–May 29, 2002 Injury

Respondents have alleged that the statute of limitations has run on the claim for

Claimant’s May 29, 2002 back injury.  The parties stipulated, and the evidence before me

shows, that this was a claim on which benefits were initially paid.  The applicable provision

is thus Ark. Code Ann. § 11-9-702(b)(1) (Supp. 2009), which reads:

In cases in which any compensation, including disability or medical, has
been paid on account of injury, a claim for additional compensation shall be
barred unless filed with the commission within one (1) year from the date of
the last payment of compensation or two (2) years from the date of the injury,
whichever is greater.

The parties also stipulated that Respondent Tyson furnished treatment in the form

of an appointment with a physician on May 30, 2002, and that this was the last benefit

Respondents furnished with respect to this injury.  Hence, in order for the instant claim not

to be time-barred, it must have been filed one year after the above date, or two years after

the date of injury (May 29, 2002)–whichever is later.  Thus, the deadline here is May 29,

2004.

However, the letter from Claimant’s counsel to the Commission dated December 7,

2005, file-marked December 12, 2005 and set out in Respondents’ Exhibit 1, is the first

mention in the record of the 2002 date of injury.  This is confirmed by the following colloquy

that took place at the hearing:

JUDGE FINE:  All right, we’re back on the record.  I want to be sure the
record is clear; what I directed Ms. McKinnon and Ms. Graham to do, while
we were recessed, was to review the Commission’s file and to identify
anything they wanted to have added to the record to the exhibits in this case.
Does anybody–either of you wish to speak first, that–any response to that,
Ms. Graham; do you want to speak first?
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MS. GRAHAM:  I can.  I have reviewed the file.  Thank you for the
opportunity.  There is nothing related to a May 29, 2002 injury in the
Commission’s file before December 12, 2005, the letter from Ms. McKinnon,
which I have introduced into evidence as Respondents’ Exhibit 1, page 31.
This is the first claim.

JUDGE FINE:  Okay.  Is there anything–any response you wish to make, Ms.
McKinnon?

MS. McKINNON:  No, Your Honor. I think, as far as her burden of proof, she
has shown it has been two years, and I think at that point, it shifts to me to
come proffer some sort of evidence, and I will say we have no evidence to
show anything was filed.  I think it’s much easier.

Claimant in his testimony confirmed that no claim was filed prior to December 2005 and

prior to the expiration of the statute of limitations:

Q. My question to you is, at any time two years from May 29, 2002, two
years thereafter, at any time did you file a claim with the Workers’
Compensation Commission in writing for that May 29, 2002 injury?

A. With the workman’s–

Q. –because there is nothing in that file that says you did.  Did you?

A. No, not with the workman’s–no.

Therefore, I find that his claim for additional benefits in connection with his May 29, 2002

injury is barred by the statute of limitations.

B. Compensability–Alleged May 16, 2003 Back Injury

Claimant has argued that he sustained a compensable back injury on this date by

specific incident or gradual onset.  In the alternative, he has contended that his alleged

injury was a recurrence or a compensable consequence of his compensable May 29, 2002

injury.  Respondents dispute compensability here.
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In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___

(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

Pursuant to Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) (Supp. 2009), proof of rapid

repetitive motion is not required to establish a gradual-onset back injury.  However,

Claimant must still prove by a preponderance of the evidence that the alleged injury was

the major cause of the disability or need for treatment.  He must also show that a causal

connection exists between the injury and the employment.  Gerber Products v. McDonald,

15 Ark. App. 226, 691 S.W.2d 879 (1985).  Such an injury must be established by, inter

alia, objective medical findings.  Leonard v. AT&T, 2010 Ark. 600, ___ S.W.3d ___.

The test for determining if a subsequent episode is an aggravation or a recurrence

is whether the subsequent episode was precipitated by an independent intervening cause,
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or was a natural and probable result of the first injury.  Georgia-Pacific Corp. v. Carter, 62

Ark. App. 162, 167-68, 969 S.W.2d 677 (1998).  Under the Arkansas Workers’

Compensation Act, the employer takes the employee as the employer finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.

Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing

infirmity does not disqualify a claim if the employment aggravated, accelerated, or

combined with the infirmity to produce the disability for which compensation is sought.  St.

Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).

“An aggravation, being an new injury with an independent cause, must meet the

requirements for a compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  This includes the prerequisite that the alleged injury be shown by medical

evidence supported by objective findings.  See Heritage Baptist Temple v. Robison, 82

Ark. App. 460, 120 S.W.3d 150 (2003).

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000);

Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).  The test

is whether a causal connection between the two episodes exists.  Sword, supra; Jeter v.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a causal

connection is a question of fact for the Commission.  Koster v. Custom Pak & Trissel, 2009

Ark. App. 780, ___ S.W.3d ___.  It is generally a matter of inference, and possibilities may
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play a proper and important role in establishing that relationship.  Osmose Wood

Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875 (1992).

A compensable consequence must be established utilizing all of the statutory

elements of compensability.  Burkett v. Tiger Mart, Inc., 2009 AWCC 70, Claim No.

F608022 (Full Commission Opinion filed May 4, 2009), aff’d in part and rev’d in part on

other grounds, 2009 Ark. App. 93, ___ S.W.3d ___; Jones v. B.A.E. Sys., 2004 AWCC 81,

Claim Nos. F001696 & F212243 (Full Commission Opinion filed May 6, 2004).  One such

requirement is that there must be medical evidence of an injury supported by objective

findings.  Malone v. Mid-South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full

Commission Opinion filed April 28, 2003).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

On cross-examination, Claimant testified as follows:

Q. You didn’t have any injury on May 16, 2003, did you, sir?  You didn’t
even work that day at Tyson.

A. May 16, 2003, I don’t–no , I don’t remember it, but–

Q. All right.  We’ve introduced a time card into evidence at Respondents’
Exhibit Number 1, which is at page 7, that reflects you were not
working on May 16, 2003.  Do you have any evidence that you were,
in fact, working?
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A. No.

During my examination of Claimant, the following exchange took place:

Q. Okay.  When Ms. McKinnon was questioning you, I didn’t see where
you talked about anything that happened in May of 2003, but I’ve
heard some reference now to lifting a brake drum.  Are you aware of
getting injured in May of 2003?  Are you aware of hurting yourself in
any way at Tyson in May of 2003?

A. Of the drum–pushing the rack?

Q. Pushing the rack–

A. Yes.

Q. –when we talked–you’ve talked about the rack, at least, I understood
that the rack happened in August of 2003, okay?

A. Right.

Q. Did something happen in May of 2003?

A. I don’t recall anything happening in May.

Q. Okay.  Did you do that–did that happen while you were working for
Tyson?

A. Yes, sir.

Q. When did that happen?

A. I’m–I can’t recall.

Q. Okay.

A. But–

Q. Do you even have a ballpark estimate on when that happened?

A. It was probably around–around 2002 or–
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Q. Okay.

A. –or sometime around there.

Claimant could not recall suffering a work-related injury in May 2003.  This comports

with his medical records, which do not reflect that he reported being injured during that

time frame.  Moreover, this is in keeping with his time card for May 16, 2003, which was

admitted into evidence.  As discussed above, the card reflects that Claimant was not even

at work at Tyson on that date; and his medical records show that he underwent a lumbar

MRI that day.  Therefore, Claimant has not shown by a preponderance of the evidence that

he suffered a compensable injury during that period–no matter what theory of

compensability is advanced.

C. Compensability–Alleged August 18, 2003 Back Injury

With respect to this portion of his claim, Claimant, who has a tenth-grade education,

testified that he worked for Respondent Tyson for approximately eight years as a

mechanic.  He installed brakes and springs on the company’s trailers; and after

undergoing training, began working on refrigeration units.  Claimant at first stated that he

could not recall whether he had back problems prior to going to work there.  Later he

clarified that he was seeing a physician monthly regarding his back prior to the May 2002

injury, and that Dr. Randeep Mann during this period had diagnosed him as having a

herniated disc.  Dr. Mann had prescribed him various types of narcotic medication, and

saw him 35 times between November 3, 2000 and May 15, 2003.  While he stated that the

work was hard–including the lifting of 80-pound brake drums without benefit of a dolly-he
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was able to do his job.  His recollection of missing a lot of work due to his back occurred

in August 2003.  He described the incident as follows:

It’s when you work on the refrigeration units on the trailers, the rack is the
length of the–the width of the trailer, and it goes up, probably this high
(indicating) and has a platform.  And then it’s got rails that go all the way up
to the top and up around the side.  And it’s got a platform where you put your
tools and stuff, you know, supports to help support it, you know.  So it–I don’t
know how much it weighs, but it’s–it’s real heavy.  It’s got round wheels,
casters, probably this big (indicating), four of them . . . I was–finished the job,
and I was moving it around to the side of the trailer, so I could move the
trailer.  And it don’t roll real easy.  And I was giving a real hard push, and I
was kind of like twisting, and something–I heard something snap in my back,
and then a pain shot down my leg.  And that’s when it really started–and
that’s when it started hurting bad.

Claimant testified that his back pain worsened after the incident, and started going

down both of his legs.  Later, he stated that he could not dispute the matter if his medical

records reflect that he had been complaining of pain in his legs for the previous four years.

He went to see Dr. Kelley Meyer, who was the company doctor.  Claimant was unsure

when he returned to work, but thought it was around September 18, 2003.  According to

him, from this point until he left Tyson on November 30, 2003, “[t]here was [sic] times that

I would actually go in back of a trailer and tears coming out of my eyes”  because of the

severity of the back pain.  He was taking Oxycontin during this period.  Claimant stated

that he has not worked anywhere since leaving Tyson.  He was involved in a rollover

accident in December 2003 while fleeing from police, and ultimately pled guilty to a felony

charge as a result.  Claimant, however, denied injuring his back further in the accident.

A few weeks prior to the alleged incident, on August 1, 2003, Claimant reported to

Dr. Meyer that he had been laying carpet–a task he did for friends and family–and had an
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epidural steroid injection around two weeks later, on August 14, 2003.  It was four days

thereafter, on August 18, 2003, that he hurt his back pushing the rack.

Claimant testified at his deposition that he told his supervisor about the alleged

incident; but at the hearing, he admitted that this was not the case.  He stated that he told

his “lead man” that he had been injured.  Ronnie Keene, Claimant’s supervisor at Tyson,

testified that there was a level of supervisory personnel between him and Claimant.

Robert Howell was a “lead” there at the time, according to Keene.  But according to Keene,

it was not acceptable to report an injury to the “lead” as opposed to the supervisor or plant

nurse.  That nurse, Carla Jackson, testified by deposition that Claimant never reported an

injury that supposedly occurred on August 18, 2003.

Claimant admitted that he had taken, Valium and Methadone the morning of the

hearing, but stated that they did not affect his ability to testify truthfully.

A review of Claimant’s medical records in evidence reflects that as early as

November 2000, when he saw Dr. Mann (whose handwritten records are barely legible),

Claimant was reporting low back pain.  These complaints continued with multiple visits to

Mann in 2001.  On June 14, 2001, Claimant underwent a lumbar MRI that showed disc

desiccation and “a mild bulging annulus with a superimposed tiny central disc protrusion”

at L5-S1 with no thecal sac or S1 nerve root compression.  Mild degenerative disc disease

was also seen at L3-4 and L4-5.  Thereafter, Claimant continued to present to Dr. Mann

with low back pain.

When he went to Dardanelle Hospital on May 19, 2002, Claimant reported that he

had been having back pain for around six years.  On May 29, 2002, he reported having a
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sharp pain in his low back and radiating into his right leg after lifting a five-gallon bucket.

An x-ray on May 30, 2002 showed normal lordosis, with no spondylosis, spondylolisthesis

or scoliosis.  Thereafter, Claimant continued to treat with Dr. Mann for low back pain into

2003.  On May 16, 2003, he underwent a second MRI that reflected “a small to moderate

sized broad-based disc protrusion at L5-S1 without thecal sac compression or stenosis.”

Dr. Bradley Pierce, who read the MRI, noted that this finding “has enlarged in the interval

with previous spine MR demonstrating a minimal central disc protrusion at this level.”
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Claimant saw Dr. Meyer on June 12, 2003.  Meyer wrote:

The gentleman has an injured back.  He has had 2 MRIs showing
progressing of a herniated disc at L5-S1.  It is a central disc with some
protrusion onto both nerves.  He now has effacement, which he didn’t have
a year ago.  There is no displacement at this time, but there is effacement
of the fat pad.

The doctor recommended a neurosurgical consult, and stated that while he did not know

if surgery was required at this point, a CT myelogram might show this.

The consultation was with Dr. Scott Schlesinger, and took place on June 23, 2003.

Claimant told him that he had a four-year history of low back pain.  Schlesinger diagnosed

him as having “referred degenerative arthritic pain from the L5-S1 level,” and

recommended physical therapy–with epidural steroid injections as an alternative and

surgery as a last resort.  He underwent an injection by Dr. Meyer on July 10, 2003.  On

August 1, 2003, Claimant told Meyer that the epidural injection did not help, but he went

and laid carpet the evening after his treatment.

Dr. Marc Valley saw Claimant on August 5, 2003 and assessed him as having, inter

alia, a herniated disc and degenerative disc disease in his lumbar spine.  He administered

an epidural steroid injection on August 14, 2003.

Claimant returned to Dr. Meyer on August 18, 2003.  The note of the visit reads:

Having severe back pain, was moving a rack at work and back started
hurting.  He went back to work and was pushing a rack at work when his
back start[ed] hurting with some radicular component going down into his
right leg.

Meyer ordered a CT myelogram.  The test, conducted on September 8, 2003, was read by

Dr. James Burgess to show a bulging annulus at L5-S1 along with some arthritic changes
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in the apophyseal joints at L4-5 and L5-S1.  No nerve root displacement and no

encroachment of the thecal sac was found.

Claimant underwent another lumbar MRI on January 21, 2004–approximately one

month after his rollover accident.  The report by Dr. Burgess reads:

The patient has a desiccated disc at the L3-4 and L5-S1 levels.  The bone
marrow signal is normal.  The disc bulge at the L3-L4 level is wide-based
and mildly encroaches on the thecal sac.  It does not displace the nerve
roots.  Review earlier MRI from 5-16-03 shows that the disc at the L3-L4
level is more prominent, but does not show a focal protrusion.

The disc at the L5-S1 level is showing a wide-based bulge.  It mildly
encroaches on the S-1 nerve roots bilaterally.  It does not show a focal
fragment.  When reviewing the earlier MRI from 5-16-03 the disc is mildly
more prominent, but again shows the same characteristics of mild
effacement of the thecal sac and minimal encroachment on the S-1 nerve
roots bilaterally.  There is no associated spinal stenosis.  The remaining
aspect of the MRI is unchanged since the earlier MRI of 5-16-03.

In assessing the merits of Claimant’s claim that he sustained a compensable injury

on August 18, 2003, what becomes clear is that he did not have any new objective findings

of low back injury on or about this time.  For that reason alone, he cannot prove

compensability by specific incident, gradual onset, compensable consequence or

aggravation.  The only recurrence he may have suffered was of a pre-existing

condition/injury, which I have already found does not entitle him to benefits.

In reaching this decision, I am not unmindful of Dr. Valley’s opinion dated June 5,

2006:

Based upon some objective medical findings and within a reasonable degree
of medical certainty, it is my opinion that Mitchell D. Sapp sustained a work-
related injury on or about [August 18, 2003], which was the major cause of
the patient’s need for medical treatment and any resulting disability.
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The Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 692 (1999).  In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full

Commission Opinion filed February 14, 2005), the Commission addressed the standard

when examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

After due consideration, I find that Dr. Valley’s opinion cannot be credited.  He cites no

findings in support of his position; and again, the record is devoid of new objective findings

of lumbar injury on or around August 18, 2003.

In addition, I do not credit Claimant’s testimony concerning what allegedly

transpired on August 18, 2003.  See Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994)(a claimant’s testimony is never considered uncontroverted).  While his
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version is reflected in the medical record of August 18, 2003, he did not report such an

injury either to his supervisor or to the plant nurse–a fact that both individuals, Keene and

Jackson, respectively, confirmed in their testimony.  As Respondents’ Exhibit 1, page 1,

reflects, Claimant was aware that if he in fact was injured on the job, he had to report it to

both of these individuals.  Based on my own assessment of his credibility and the balance

of the evidence, I do not find that he has shown that his back condition arose out of and

in the course of his employment at Tyson on that date.  Consequently, Claimant has failed

to prove by a preponderance of the evidence that he sustained a compensable injury on

or around August 18, 2003.

D. Remaining Issues

Because I have found that Claimant’s claim for additional benefits in connection with

his May 29, 2002 injury is barred by the statute of limitations, and that he has not proven

that he suffered a compensable back injury on May 16, 2003 or August 18, 2003, the

balance of the issues are moot and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim

hereby is denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


