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STATEMENT OF THE CASE

On January 27, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on December 15, 2010, and a pre-hearing order was filed

on December 16, 2010.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to her back.
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4. The claimant is entitled to a weekly compensation rate of

$295 for temporary total disability and $221 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical after May 24, 2010.

2. Temporary total disability from May 4, 2009, to a date to

be determined.

3. Attorney’s fees.

4. Possible credit to the respondents for long term disability

benefits.

Claimant’s contentions are:

“The Claimant contends that she is entitled to
additional medical treatment by or at the
direction of Dr. Cheyne.  The Claimant
contends that she is entitled to temporary
total disability benefits for any period of
time established by the medical records.  The
Claimant contends that her attorney is
entitled to an attorney’s fee in regard to any
disability benefits that she is awarded.”

Respondents’ contentions are:

“Respondent contends that it accepted
Claimant’s injury as compensable and has
paid all appropriate benefits.  Respondent
promptly provided Claimant medical
treatment. An MRI was ordered and
performed as well as an EMG/nerve
conduction study to the bilateral lower
extremities as well as a functional
capacity evaluation. Claimant’s physical
examinations have been normal although she
has continued to complain of pain
throughout her treatment.  Although
Claimant’s efforts on the FCE were
submaximal, it was concluded that she
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could perform medium work.  On September
30, 2008, Dr. Holder stated she had
reached maximum medical improvement and he
assigned a 5% impairment rating which the
Respondent has paid. 

Claimant continued to work for the
Respondent after the work related injury;
however, she went on a medical leave of
absence May 4, 2009.  According to the
attachments to Claimant’s Pre-hearing
Questionnaire Response, Claimant has been
treating with a nurse practitioner, Nurse
Ellis since she first saw Dr. Holder and
continuing.  She had an MRI  through her
personal physician which appears to be
identical to the earlier MRI.  She
apparently has had an EMG/nerve conduction
study and it appears to be normal from the
nurse practitioner records. 

Claimant requested a change of physicians
to Stephanie Ellis, a nurse practitioner,
which the Workers’ Compensation Commission
denied on August 3, 2009.  Claimant
subsequently requested a change of
physicians to Dr. Cheyne which the
Workers’ Compensation Commission granted
March 1, 2010. 

Respondent denies that any additional
medical treatment is necessary or
reasonable as a result of the work related
injury and denies that Claimant is
entitled to temporary total disability
benefits. Claimant’s condition pre-existed
her work related injury.  Further,
Claimant’s condition does not prevent her
from earning wages.  Further, Claimant’s
healing period ended September 30, 2008.

The claimant in this matter is a thirty-five-year-old female

who suffered an admittedly compensable injury to her back when she

slipped and fell in July 2008.  The claimant was seen at Cooper

Clinic on July 9, 2008, by Dr. Keith Holder.  The claimant reported
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her fall and symptoms to Dr. Holder.  The medical report gives an

impression of lumbar strain and places the claimant on work

restrictions.  At that time, the claimant was treated with

Skelaxin, Ibuprofen, ice to the area, and back exercise.

On September 30, 2008, the claimant was again seen by Dr.

Holder.  The following is a portion of the report from that visit:

“SUBJECTIVE: The patient reports she is
getting a little bit better low back pain.
She is here with an interpreter.  Reporting
level of pain now is 7/10, burning pain
constantly in the center of the back.  She has
had a functional capacity evaluation on
09/25/2008 and has resumed Norgesic Forte.

Records are reviewed.  Lumbar spine x-rays
with grade 1 spondylolisthesis.  Pars defects
bilateral L5.  MRI showed L5 spondylolysis,
mild spondylolisthesis.  Degenerative changes
with bulging of broad uncovered disc and mild
biforaminal stenosis, left paracentral disc
bulge L4-5 with mild biforaminal narrowing,
showed no obvious nerve root compression.
Nerve conduction study showed normal sural
action potentials.  H-reflexes were normal.
EMG showed intraparenchymal pattern to be
diminished secondary to pain, decreased
patient effort.  No definite ibrillation
potentials in the paraspinous muscles were
noted.  FCE summary of patient efforts
suggested the presence of submaximal effort
and her reliability of client reports summary
noted suggestion of liability and accuracy of
her subjective reports of pain and limitation.
She did meet the medium work classification,
able to lift and carry up to 25 pounds 0-36
inches, 20 pounds 36-55 inches and 20 pounds
overhead, carrying 30 pounds for 50 feet.
Able to push and pull 60 pounds.  Mobility of
occasional bending, stooping, crouching,
squatting, sitting and standing.

IMPRESSION:
1. Small left L4-5 disc protrusion.
2. Spondylolisthesis L5-S1 with degenerative
disc changes.
3. Lumbar strain.
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PLAN:
1. Continue Norgesic Forte.
2. Return to work lifting up to 20-25 pounds
floor to waist, waist to shoulder.  No above
the head.  No pushing or pulling over 60
pounds. Limit repetitive back motions.
3. She will follow up here as needed.  She was
referred to her personal physician for future
medication use.”

After that point and time, the claimant was seen at the St.

Edward Mercy Clinic on many occasions including October 13, 2008,

May 4, 2009, May 15, 2009, May 28, 2009, June 15, 2009, June 29,

2009, and October 13, 2009.  The claimant was seen for a variety of

reasons, although during all of those previous listed visits she

did complain of back pain.

On April 5, 2010, the claimant was seen at the River Valley

Musculoskeletal Center by Dr. Thomas Cheyne.  The claimant

complained of chronic low back pain and left leg pain and stated,

“This has been going on since he had a fall at work April of 2008.”

Dr. Cheyne gave an impression of “chronic low back pain with left

leg radiculopathy with an underlying L5-S1 spondylolisthesis and

spondylolysis as noted.  Dr. Cheyne’s plan indicated that he would

repeat an MRI of the claimant’s lumbar spine and, depending on his

findings, he might consider LESI injections.

On May 24, 2010, the claimant was again seen by Dr. Cheyne.

At that time, Dr. Cheyne put the claimant on Celebrex, hot showers,

and scheduled an LESI injection.

On June 8, 2010, the claimant underwent an LESI injection

performed by Dr. Robert Fisher at the Physician’s Day Surgery

Center.
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At the hearing in this matter, the claimant testified through

the use of an interpreter and complained of low back pain

continuing since the time of her fall.  It appears from her

testimony that none of the treatments that have been provided to

her since her fall have made any great progress towards ending her

difficulties.  The claimant has had four different diagnostic tests

preformed on her lumbar spine.  One of those tests was two years

prior to her admittedly compensable injury.  The other tests all

follow that injury.  They are discussed as follows:

On October 8, 2006, the claimant underwent diagnostic testing

in the form of an MRI at Summit Medical Center which was

interpreted by Dr. Debra Russell.  That report states, in part, as

follows:

“REPORT: The lumbar vertebral bodies maintain
their normal height.  There is normal
intervertebral disc space heights as well.
There is bilateral spondylolysis at L5-S1 with
grade 1, approximately 25% anterolisthesis of
L5 on S1.

IMPRESSION: THERE IS BILATERAL SPONDYLOLYSIS
AT L5-S1 WITH ASSOCIATED GRADE 1
ANTEROLISTHESIS OF L5 ON S1, AGE UNKNOWN.”

On July 9, 2008, the claimant underwent diagnostic testing

performed at Cooper Clinic by Dr. Deland Burks.  The radiographic

findings are, in part, as follows:

“LUMBAR SPINE, THREE VIEWS: Bilateral pars
defects L5 with grade 1 anterolisthesis L5
upon S1.  There is otherwise normal alignment.
Vertebral body heights and disc spaces are
adequately maintained.

IMPRESSION: Bilateral pars defects L5 with
grade 1 anterolisthesis L5 upon S1.”
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On June 3, 2009, the claimant underwent diagnostic testing at

St. Edward Mercy Medical Center at the direction of Dr. William

Dudding.  The test was interpreted by Dr. William Hocott and

states, in part, as follows:

“MRI LUMBAR WITHOUT CONTRAST: Sagittal T1 and
double echo images of the lumbar spine, along
withaxial T1, T2 images.  Exam presumes five
lumbar vertegral bodies.

No marrow edema changes.  Conus is
unremarkable.  There appears to be a large
amount of residual fecal material in the
rectosigmoid region.  T10-11, T11-12, T12-L1,
L1-2, L2-3, L3-4 unremarkable.  L4-5
unremarkable.  L5 spondylolisthesis with about
6 millimeters of anterolisthesis of L5 on S1.
There is a broad uncovered disk with mild
broad bulge versus protrusion.  No significant
canal stenosis, but there is bilateral mild
foraminal stenosis.  Nerve root is no
obviously compressed, however.

IMPRESSION:
1. L5 spondylolysis and spondylolisthesis with
broad uncovered disk bulging, maybe slightly
protruding with bi-foraminal stenosis.
2. Moderate constipation changes suspected.

On April 16, 2010, the claimant had an MRI performed at Open

Aire MRI Fort Smith at the direction of Dr. Thomas Cheyne.  The

findings of that report are, in part, as follows:

“MRI FINDINGS: There is no evidence of marrow
replacement.  The conus is normal.  The
visualized retroperitoneal soft tissue and
paralumbar musculature are normal.  The
visualized upper and mid lumbar disc levels
are all unremarkable.

At L4-5 there is minimal left-sided annular
bulge without significant canal or foraminal
compromise.

At L5-S1 there is grade I spondylolisthesis
with bilateral spondylolysis without
significant canal narrowing, with mild
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bilateral foraminal stenosis.  There is disc
desiccation and pseudobulge of the
intervertebral disc.

IMPRESSION:
1. Grade I spondylolisthesis with bilateral
spondylolysis at L5-S1 without significant
canal stenosis, with mild bilateral foraminal
stenosis.
2. Minimal left-sided annular bulge at L4-5.”

There is no doubt that the claimant suffered an admittedly

compensable injury; however, I believe that the problems the

claimant now faces are due to degenerative changes in her back.

The original diagnostic testing performed on the claimant’s back in

2006 shows the state of her back prior to her admittedly

compensable injury.  The three diagnostic tests after the

claimant’s admittedly compensable injury show a natural progression

of degenerative change.  I do not believe this change was speed up

or caused by her admittedly compensable injury.  Instead, I believe

it is simply the natural effect of time on her degenerative

condition.  Inasmuch, I do not believe the claimant is entitled to

the additional medical treatment she seeks.

The claimant has also asked the Commission to consider her

entitlement to temporary total disability benefits from May 4,

2009, to a date to be determined.  I believe that by March 4, 2009,

any effects to the claimant’s back that were caused by her

admittedly compensable injury had been resolved.  This is pointed

out and I agree with Dr. Holder’s release of the claimant at his

September 30, 2008, visit with the claimant.  Given that the

claimant was not in her healing period during the requested

temporary total disability period from May 4, 2009, to a date to be
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determined, it is clear the claimant is not entitled to temporary

total disability benefits in this matter.  

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 15, 2010, and contained in

a pre-hearing order filed December 16, 2010, are hereby accepted as

fact.

2. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional medical treatment.

3. The claimant has failed to prove by a preponderance of the

evidence her entitlement to temporary total disability benefits.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


