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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F713242

EVERETT SWINBANK 
EMPLOYEE CLAIMANT

TOM DAVENPORT CONCRETE AND CONSTRUCTION, 
EMPLOYER RESPONDENT

TRAVELERS INDEMNITY, COMPANY
INSURANCE CARRIER                                 RESPONDENT

                  OPINION FILED MAY 9, 2011                 
          
A hearing was held before Administrative Law Judge Chandra
Hicks, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by Mr. Frederick S. “Rick,”
Spencer, Attorney at Law, Mountain Home, Arkansas. 

Respondents were represented by Mr. Phillip Cuffman,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on

February 16, 2011, in Mountain Home, Arkansas.  A Prehearing

Telephone Conference was conducted in this case on November

15, 2010.  A Prehearing Order was entered in this claim on

that same date.  This Prehearing Order set forth the

stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing, as the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed at all relevant times, including

October 19, 2007, (At the time of the hearing, the claimant

changed this date to August 5, 2007).

3.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

      By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Constitutional Issues.  

2.  Compensability of the claimant’s alleged injury to

his left side and left shoulder. 

3.  Reasonable and necessary medical treatment for the

claimant’s alleged injury.

4.  An impairment rating (At the time of the hearing, the

claimant reserved this issue).

The claimant’s and respondents’ contentions are set out

in their respective Responsive Filings.

      The documentary evidence submitted in this case consists

of the hearing transcript of February 16, 2011, and the

documents contained therein. In addition, the Claimant’s

Deposition of March 4, 2011, and the Constitutional Brief have

also been made a part of the record.  These are retained in

the Commission’s file.  
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The following witnesses testified at the hearing: Fred

Bartlett, Nancy Moretti, the claimant, and Tom Davenport. 

                         DISCUSSION

     Fred Bartlett was called as a witness on behalf of the

claimant.  As of the date of the hearing, Mr. Bartlett was

employed by Norfork General.  They build stairs and handrails

for oil companies, libraries, and second floors.  He has 

worked for them off and on for about three years.  

     Mr. Bartlett testified that he worked for Samco’s back 

in 2007, which is a construction company.  According to Mr.

Bartlett, they build some of everything, including colleges.

He also testified that they built Arkansas State University

(ASU), in Mountain Home.  He agreed that he was a part of this

team. According to Mr. Bartlett, Jim Melton was the

superintendent on the job, and he was his right-hand

man/assistant superintendent of the job.  He denied that he

was in charge of the people who worked for Tom Davenport.

However, Mr. Bartlett testified that Mr. Melton told him that

if there was anything they(people working for Tom Davenport)

needed done, to make sure he helped them to get it done.

     Although Mr. Bartlett did not recall whether the  

incident took place in August or October, he stated it was

fairly warm.  According to Mr. Bartlett, they started the job

around May 2nd of 2007.

     Mr. Bartlett testified, in pertinent part regarding the

claimant being knocked down by the extension hose of a pumper
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truck:   

Q. On the second floor.  Okay.  Now, tell me what
happened when you saw Hardy get body-slammed?  What
happened at that point in time?

A. Well, you've got to realize I got the other part of
the hose with him and so does that other old man, and
we're trying to hold it off of him.  I mean, when you're
down, you're down, Bud, that's a lot of pressure and a
lot of weight.  I mean, I don't know what to tell you.
You're taking a beating.

Q. And so it threw him off his feet and slammed --

A. Body-slammed him against the floor just like it did
me.

Q. Okay.

A. You know.  That's the best I can tell you.

Q. Okay.  I assume it dazed him?

A. Well, I mean, when you've got that much pressure
slapping you to the ground like that there, yeah, it
dazed you.  You've got to pick yourself up or get buried
under it.

Q. Okay.

     He testified that they got back up and finished the job.

Mr. Bartlett denied personally knowing the claimant prior to

the day they worked together.  According to Mr. Bartlett,

there were others who saw what happened, he reported the

incident to Jim Melton, at Samco.  

    On cross examination, Mr. Barltett testified that the

incident occurred around 8:00 or 9:00 a.m.  He agreed that

after this episode, they still had concrete to pour.

According to Mr. Bartlett, the claimant continued to work, but
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he complained that he was hurting.

     Mr. Bartlett explained:

Q. What did he tell you?

A. Well, you know, he just said he was hurt, it hurt
him, you know, and, I mean, I'm sure it hurt him because
my foot was still hurting, you know.  But, I mean, we
couldn't quit -- you don't just quit in the middle of a
job.

Q. What did he say specifically to you about that, what
part of his body was hurt?

A. Well, he just got up, you know, moaning, you know,
I mean, I don't -- you know, this has been, what, three
years ago?  All I'm telling you is I got hurt.  I know he
got hurt and I know the other old boy got slammed to the
floor, too.  I mean, he might have got hurt and he may
have some injuries.  I'm still a healthy young man or 52-
year-old man and I'm still getting around just fine and
I -- I didn't get hurt, you know, I mean, I got hurt but
I didn't -- not enough to be damaged or be here in court
trying to get anything.  You know what I'm saying?

Q. You didn't need any medical attention --

A. No.

Q. -- to what happened to you.

A. No.

     Q. So you worked out the rest of that day pouring -- 
     did it take the rest of the day to pour -- finish the  
     floor?

A. Pretty well, yeah.

    He agreed that since the incident, he and the claimant

have become friends, but he does not go visit him or anything

of that nature.  According to Mr. Bartlett, he has seen the

claimant several times.  He denied that they do anything
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together socially.  However, Mr. Bartlett admitted that back

in last July, he took his Weedeater to the claimant for him to

repair it.  He further admitted that the claimant does some

jobs for him, such as fixing his chainsaws and a little

weedeating.

     Nancy Moretti was called as a witness on behalf of the

claimant.  She testified that she and the claimant dated some

five years ago, but are now just friends.  According to Ms.

Moretti, they broke up as a couple in January of 2007, and did

not see each again other until May of this past year.  She

denied that the claimant ever evidenced any kind of problems

with his left shoulder, left side or arm.               

     According to Ms. Moretti, she saw the claimant in May of

2010, when he came to her residence.  She stated that the

claimant was having pain at that time.  Ms. Moretti testified

that she has put heating rub on the claimant, and observed him

taking pain medications.  She denied that the claimant is able

to work eight hours a day, five days a week.  Ms. Moretti

stated that the claimant’s left arm goes numb.  

     On cross examination, Ms. Moretti admitted that she and

the claimant have been dating, but not seriously.

     During the hearing, the claimant gave testimony.  At the

time of the hearing, he was 53 years old.  The claimant began

working for Tom Davenport in June of 2007.  He was hired to
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work as a laborer, performing the duties of a concrete

finisher.  The claimant agreed he has performed concrete

finishing work some 15 to 20 years.  He further agreed that

being a concrete finisher is hard work.  

    The claimant gave the following description of his job

duties:

Q. Okay.  How much do those concrete finisher/concrete
sander type things, how much do those things weight --
can weigh?

A. I'd just a small hand finisher would probably weigh
125 to 150 pounds and then the double blade finishers, we
had to lift them with a crane.  We couldn't lift them by
hand.

Q. Okay.  And those things are kind of sanding,
smoothing out the concrete where it's rough?

A. Yes, sir.  It's like a whirlybird, like a big fan
you turn on and it finishes it.

     According to the claimant, on the day of the incident,

their foreman, Josh, was present.  The claimant was unable to

recall Josh’s last name.  He essentially testified that on the

day of the incident, Tom Davenport was there, and had

instructed them to get the rope and the two-by-four and hold

the hose up.  

     Regarding the incident, the claimant explained:

Q. So tell us what happened about -- now, was this in
August or was this in October?

A. Yes, sir, it was August 5th, we were doing it and I
believe it was the third floor we were working on, not
the second floor.
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Q. Okay.  

A. It was the third floor.  We were having a hard time
getting it in there and they'd done put the canopy, the
bed on the top floor, so we couldn't use the truck coming
up over the top so we had to hook hoses together, come
through the third floor doors, windows, and guide the
hose all around, and it's jerking and chugging and
everything.  It's hooking onto hog wire.  The couplers
where we hook the hose together --

Q. What's the hog wire?

A. Hog wire is concrete wire that you put in the cement
to keep it together so when it does crack, which it's
going to do, keeps it from separating, and then the pegs
that they have is control cracking.  You can control it
as long as you know what you're doing.  It's like putting
a control joint in there.  And instead of putting control
joints, they put these little wire pins in there that's
about four inches high, and they put a series of them.
There's like two, 300 hundred of them maybe on the floor,
and sticking up all over, and then you tie the hog wire
a hundred percent.  And it's called a hundred percent, to
the pins that are sticking up on the floor, and it's just
to keep the concrete from separating.  And that I believe
is state regulations because we had an inspector there
that would indeed check out the concrete, tell us how
much slump we put in it or how much water you put in the
concrete, and it was just the way it had to be set up.
It's just state regulations.

Q. All right.  Are you standing in wet concrete?

A. No, sir, not at the time.  We're in the middle of
the hose so we're about 20 feet away from the wet
concrete.

Q. Okay.  

A. Yeah.

Q. Tell us what happened.

A. The hose started jerking and it slung me to the
floor.  I was slung to the floor three times that day.
And Fred Bartlett was on one end of the side and I do
believe it was Josh's brother, Mike, was slung to the
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floor, also, and then there was another older gentleman
named Tutor.  I have no idea what his real name is, but
that's what they called him, that's what we called him,
was Tutor, and he was slung to the floor that day.  And
Tom Davenport helped me up.  I believe it was the second
time I was slung to the floor and asked me if I was all
right.  At that time, I didn't know I was hurt because
I'm bull-headed.  I just went back to work.  A man's got
to pay his bills.  So I just went back to work and I
worked until it was August 19th at the Presbyterian
Church.  And that's where I knew I was really hurt.  I
couldn't finish no more.  I couldn't move my arm.  It
took me almost four months before I could pull my own
pants up.

Q. Okay.  Now, is there anything that you did at any
other time that caused you any permanent injury to the
shoulder or to the side?

A. No, sir.

    He denied having injured his shoulder while lifting a

70–pound freezer, into the back of his van, with the

assistance of a friend named, Pete.  The claimant denied

having using his left shoulder during this lifting event.

According to the claimant, he used his right hand to lift

everything.  

     Prior to working for Davenport the claimant  worked for

Merchants.  According to the claimant, while working there,

his ladder sunk in mud one day and he fell in a bile of

bricks.  However, the claimant testified that it was his right

elbow that he hurt, and it was company policy that he go to

the doctor.  As a result, he went see Dr. Burnett for his

right side, not even his shoulder, just his elbow. 

     He agreed that he was in the Marine Corps for four years.
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According to the claimant, he was honorably discharged.  

     The claimant testified that Tom (Davenport) told him his

injury was denied because it was a previous injury.  According

to the claimant, the previous injury involved a motorcycle

wreck that he had in 1999.  He testified that during this

accident, he injured his whole left side.  The claimant denied

any problems doing the work he was doing up until he had the

injury in August of 2007.

    He denied having worked since his employment with Tom

Davenport.  According to the claimant, he is unable to get a

job because of his limitation of having only the use of one

arm.  

     On cross examination, the claimant testified:

A. When we hooked the hose together, yeah, it was
jerking pretty good.  It was just -- it seemed like it
was a malfunction right from first started -- when we
first started pouring all the way through the whole day
and I believe it was until we started pouring probably
maybe 8:00 and we poured concrete until 1:00, 1:30, 2:00
maybe, and finished it until 5:00.  I remember it was a
hot day and it was hard work, and I was sore, but I
wasn't going to quit.  I needed -- I've got to pay my
bills.  So --

Q. You know, one of the things that I asked you about
in the deposition was the date I have is October 19th and
you corrected me and said --

A. Yes, sir, I did.

Q. -- said, no, August 5. 

A. Yes, sir.

Q. How do you know August 5?  Why does that stand out
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in your mind?

A. That was the day we did the college.  We did it --
it was one week apart, each floor, there was like four
floors, I do believe, and I wasn't there for the fourth
floor pour.  I got hurt on the third floor pour and it
was just the way it was set up and then it was August
19th, we did the Presbyterian Church out there in
Flippin.  It's just something I remember because I got
hurt, and it's really made me mad.  I mean, I'm upset
over this because I got trashed.  My arm’s broke.  I
can't do nothing with it.  I couldn't even pull my pants
up.  And, now, I've got to where I can do it because I
did have a little bit of rehabilitation.  But, now,
they're telling me that it wasn't good because I have a
torn muscle in my shoulder.  So I probably trashed it
just a little bit more.  And then they're telling me that
I'm going to have this popeye effect.  If it breaks all
the way, I can't do nothing with my arm.  I used to lift
weights.  I used to box.  I used to lift up Harley
motors.  I can't do none of that now because of my
shoulder, the way it is.  All I wanted was my shoulder
fixed to begin with.  We wouldn't even have to be here
right now.  All he had to do was say, yeah, go ahead and
take care of it.

     The claimant agreed that Mr. Davenport was present at 

time of the incident.  He further agreed that he was knocked

down three times and the second time that he fell, Mr.

Davenport picked him up.  The claimant admitted that he kept

working that day, and finished the job although he was

hurting.  

     He testified:

Q. And then worked thereafter as I recollect from what
you told me in your deposition for a couple of weeks,
basically. 

A. Yes, sir.

Q. Is that right?
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A. Yeah.

Q. And finally reached a point on another job where
your arm started hurting so badly, you just couldn't go
on.

A. Right.

Q. And you think that was August 19th?

A. Yes, sir, that was the Presbyterian pour, a little
over, I think, 9,000 square feet of concrete we poured
that day.

Q. And you just had -- couldn't do anymore after that;
is that right?

A. No, sir.  I couldn't lift my arm.

Q. So after this happened to you, two weeks was all you
worked and you were through?

A. Yes, sir.

Q. How do you know that?  I mean, that's --

A. That's just something that sticks in your mind when
you get hurt.  It's like when you're a little boy and
somebody beats you up, you remember it.

Q. Did you keep doing the same work between the 5th and
19th?

A. Yes, sir.  Day in, day out.

Q. Still at ASU?

A. No, sir, different jobs all over.  There were
several different sites we were pouring at.  

Q. Okay.

     The claimant admitted to seeking treatment for his 

shoulder from the VA.  According to the claimant, he called to

make an appointment with the VA because he did not have any
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kind of insurance.   He testified that the first doctor he saw

from the VA was Dr. Burnett.  The claimant testified that he

is a local doctor, but is affiliated with the VA.  He

essentially agreed that when he saw Dr. Burnett, he gave him

specifics about how he was injured.  The claimant agreed that

he continues to be seen at the VA.              

     He stated that he has applied all over for work.  

According to the claimant, he has applied for Social Security

Disability benefits, but they have denied his claim.      

     Tom Davenport was called as a witness on behalf of the

claimant.  He has been in the construction business some 18

years.  

      Regarding the incident, Mr. Davenport testified that he

did not see the incident because he was holding the hose.  In

addition to this, he specifically stated that he did not see

“all the thrashing back and forth and all of that.”  He stated

that he never helped anyone off the ground.  

      According to Mr Davenport, on October 22nd, the claimant

called him the weekend after the last day he worked and said

that his shoulder was hurting, but he said it was an old

motorcycle accident and would be in the next day.  However,

Mr. Davenport testified that he never heard from the claimant.

     He testified that the claimant may have fallen during 

the incident.  However, Mr. Davenport denied that the claimant
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was body-slammed to the ground.                           

     Mr. Davenport testified:

Q. Where were you holding the hose?

A. I hold the end of the hose.

Q. The very end where the --

A. Uh-huh.

Q. -- concrete's coming out?

A. Yeah.

Q. Well, that's about 15, 20 feet from where the middle
of the hose is, isn't it?

A. Uh-huh.

Q. And you're pointing, you're looking down to where
the concrete's going, are you not?

A. Yes.

Q. So you wouldn't necessarily even be looking over
your shoulder behind you to see what was happening with
Hardy, would you?

A. No.

Q. So you don't know whether he was slammed to the
ground or not, do you?

A. No, I guess not because I didn't see it.

    Mr. Davenport testified that after he spoke with the

claimant on October 19th, the next time he heard from the

claimant was December 19th.  At that point, the claimant told

Mr. Davenport he had gone to the VA in Mountain Home and they

told him his shoulder was hurt and it was probably due from

his work. Mr. Davenport further testified regarding his



15

response on December 19th, for the claimant’s claim of a

shoulder injury: 

A. I said I would have to get back with him on it and
my wife had called the VA that day and they said he did
go in there, so that's when we called our workmen's comp
people to see what we needed to do with it.

Q. And that's when you decided to tell him he was not
going to get workers' comp?

A. No.  Our company policy is when you get hurt, we've
got to know about it right then and we go to the doctor
right then and we have a drug test, too.

Q. So if you don't tell you right then --

A. Yes.

Q. -- you're not going to give any workers' comp?

A. I don't give workmen's comp.  I don't know.  I just
     let the workmen's comp people do that.

Q. You said it's a company policy, though.

A. Our company -- our company policy.

Q. What is your company policy about workers' comp
coverage?

A. I don't know about workmen's comp coverage.  I don't
know anything about that.  If somebody gets hurt right
then, then, we need to take them to the doctor.

Q. All right.  And did you -- I was just asking you,
though, is that the reason you gave for not giving it to
him?

A. In December?

Q. Yes.

A. Yes.  In December.

Q. That's the reason you gave?
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A. That's the -- I mean, it'd been two months, I mean,
yes.

Q. Well, it'd been two months.  Some injuries don't
manifest themselves quickly, do they?

A. I don't guess.

Q. Okay.  After hearing Mr. Bartlett who has no axe to
grind either way today, has that changed your mind any as
to whether or not he had a workers' comp injury?

A. Say that one more time now.

Q. You heard Mr. Fred Bartlett, the foreman for Samco
Construction --

A. Uh-huh.

Q. -- who was there and actually witnessed him getting
body-slammed.

A. Uh-huh.

Q. He doesn't have any axe to grind either way, it
doesn't matter to him whether he's found disabled or --
either way.

A. Uh-huh.

Q. Does that change your mind at all about whether or
not you should cover him for workers' comp?

A. No, I mean, just -- if I'd known somebody got hurt
that day, I'd know about it.

Q. Well, did you know that -- did you hear what Mr.
Bartlett said about him saying he was hurt?

A. Yes.  Said he was -- fell down.

Q. Body-slammed.

A. Oh, yeah, body-slammed.

Q. Three times.

A. Three times.
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Q. And that doesn't change your mind any?

A. No.  If he was hurt, he should have told me he was
hurt.

Q. And that's the only way that you would cover it as
far as company policy is concerned?

A. Yes.  Because we have to go to the doctor and the
doctor tells us if he's hurt and a drug test, too.

Q. Do you have any reason to dispute the MRI results to
show tears, clear tears in his shoulder?

A. No.

Q. Do you think that if he had those kind of tears in
his shoulder, he'd been able to do that hard manual labor
before he was slammed to the ground?

A. Before?

Q. Yeah, did he show any kind of problems before he was
slammed to the ground that day?

A. No, he didn't show any problems.

    On cross examination, Mr. Davenport testified that the

claimant was hired on August 13, 2007, and he last worked on

October 19, 2007.  

    Mr. Davenport agreed that there was a project done on

October 19th.  They poured the First Presbyterian Church, in

Flippin.  He admitted that the claimant assisted, but denied

that the job required the use of a pumper truck.  According to

Mr. Davenport, the claimant’s job was to rake and pour

concrete.

    Regarding the ASU job, Mr. Davenport testified that this

job was done on October 5, wherein they poured the third
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floor.  He specifically testified that the other two floors

had been poured, the bottom and the second floor. Mr.

Davenport recalled the second floor having been poured

probably five to six days before the third floor was poured.

He agreed that the claimant helped with the pouring of the

second floor.  

     With respect to the incident, Mr. Davenport explained:

Q. All right.  Now, that day, Mr. Spencer asked what
you were doing and you said that you were on the front of
the hose so you weren't looking behind you, but would you
have been able to detect if the hose had started any kind
of violent oscillation?

A. Yes.  Because whatever it would have done back
there, it would have done twice as much on the front of
the hose.

Q. Flip the front of it around?

A. Yes.

Q. And that didn't happen that day?

A. No.

Q. All right.  Did Mr. Swinbank complain to you that
day of having hurt his shoulder?

A. No.

Q. And, of course, that day is in question because he
says August 5 and you, in fact, say the job was October
5; is that right?

A. Yes.

Q. All right.  So after that, however, by October 19,
when he did the Presbyterian job, that was the last day
he worked?

A. Yes.
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Q. And was there any complaint between those two dates
of shoulder problems, shoulder pain?

A. No.

Q. Did he work every day?

A. Yes.

Q. Okay.  And when he called you on the 22nd, was it to
     tell you he wasn't coming in or --

A. Yes.

Q. Was he scheduled to come in?

A. Yes.

Q. And the reason he gave?

A. He said his shoulder was hurting.

Q. And, again, didn't attribute it to anything
happening to him at work?

A. No.

Q. But rather to an old motorcycle --

A. He said it was an old motorcycle accident.

Q. Okay.  So how did he leave it with you after that?
Did he say he'd get back with you?

A. I expected him to be in the -- working the next day
but I never heard nothing else from him until December
the 19th.

Q. And that's when you testified --

A. That's when he said he needed the workmen's comp.

Q. And the VA told him that.  Okay.

     The claimant’s deposition was taken on March 4, 2010.  He

is a high school graduate.   The claimant has military service



20

with the Marines, as a field wireman, in telephone

communications.  He also has some volunteer fireman training

and heavy equipment mechanic experience, which he learned on

the job.  The claimant was a volunteer fireman for some three

years.  He quit just a few weeks prior to his deposition due

to heart-related problems.  According to the claimant, he had

a heart attack and four stents put in his heart. 

     The claimant previously lived in Illinois, before moving

to Arkansas in March of 2005. He admitted to being in a

motorcycle accident in 1999.  According to the claimant, in

this motorcycle accident, he sustained injuries to his left

wrist, left leg, and his calf had to be sewn back on.  Also,

his left foot was broken, his pelvic area was broken, the

ribs on his left side were broken, and he sustained injuries

to his forehead.  However, the claimant denied having injured

his shoulders at all.

      He testified that his injury with Davenport Construction

occurred on August 5th rather than October 19, 2007.  

According to the claimant, August 19th is significant because

that is the date he became unable to work.  

    The claimant gave an explanation of his injury.  He

testified that he injured his left shoulder.  At the time of

the accident, the claimant testified that his left shoulder

felt like “a pulling sensation, burn.”  According to the
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claimant, Mr. Davenport asked if he was feeling all right and

he told him he was a little sore, but could go on.  However,

he testified that he did not know he was hurt that bad.  The

claimant admitted having finished his shift that day.  

     He stated that the incident occurred on a Friday.  The

claimant agreed that he was off work over the weekend and

returned to work the following Monday. He denied that his

shoulder was any better.  According to the claimant, he was

still sore at that time.  He testified that he worked for Tom

Davenport until August 19th, the day that they poured the

Presbyterian Church, because that was the day his shoulder

really started hurting and he was unable to move it any more.

      According to the claimant, on his last day of work, Mr.

Davenport gave him permission to leave work early.  The

claimant essentially admitted to having told Mr. Davenport his

shoulder was hurting, and that he needed to see a doctor, but

he denied the request.  Therefore, the only other way for the

claimant to pay for treatment of his shoulder was through the

VA hospital.

      The claimant testified that he called Mr. Davenport 

every day for two weeks, trying to get him to cover the

workmen’s comp case.  Finally, his wife called the claimant

and said that she was not going to cover it.  Next, he got a

call from Traveler’s Insurance and a denial letter.         
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    Upon being questioned as to why he did not go to the VA

sooner than November, the claimant stated,”You apply today and

get an appointment three months from now.  So there’s no just

going in and being seen.”  According to the claimant, he first

saw Allen Benz, a nurse practitioner, at the VA around

November 5th.   

     The claimant testified:

Q.    And did this person, Mr. Benz, take a history from
you, ask you what had happened, what led to that?

A.    Yes, sir.

Q.     And did you tell him at that time what you’ve told
me today?

A.    Yes, sir.

Q.    That it was really the consequence of falling at
work and just gradually got worse? 

A.    Getting jerked around, yes, sir.

Q.    Okay.  And did then, after, well, what did the 
     nurse practitioner do for you?

A.    He prescribed me some pain pills and he set me up
for an MRI which showed I had a torn muscle in my left
shoulder.

     According to the claimant, since this incident, he has

had three MRIs, which were all performed at the VA hospital.

He agreed that he does not know for certain that he has a

rotator cuff tear. 

      He admitted to having seen Dr. Burnett, who advised 

that he a torn muscle or torn lesion, for which they gave him
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some pills and sent him on his way.  According to the 

claimant, he had the other two more MRIs because they were

watching to see if it would heal or if surgery was required.

He denied having gone back to work after August 19th. The

claimant testified that at this point, he was unable to lift

his left arm for several months.

      According to the claimant, he applied for work in 

February of 2009, at Dennis Allen Construction.  He testified

that he asked Nurse Practitioner, David Farrigan for a

transfer, because he did not get along with Allen Benz.  He

stated that Nurse Farrigan has given him three cortisone shots

in his shoulder.  The claimant testified that some eight

months ago, he had an MRI that showed he still had a pinhole

tear in his muscle that was not healing.                    

     With respect to his source of income, he testified that

he had been taking care of his dad, helping him out until he

died in November.  The claimant agreed that his dad took care

of his needs.  

     He testified:

Q.    Okay, now, you mentioned Dan, or Benny Lamb.

A.    Yes, sir.

Q.    That is your, what, your ----

A.    He’s a friend of mine.  I’ve known him for 35 
     years.

Q.    Well, you said a brother?
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A.    He’s a brother.  Yes sir, we’re as close as 
     brothers.

Q.    Okay.  He’s not literally your brother?

A.   Not, not my blood brother, no, sir.  He’s just,
we’ve know each other for so long.

Q.    Okay.

A.    Really good friend.

Q.   Then did, one of the things that I provided your
attorney is the, kind of summary of some commentary that
a claim, Ms. Garza—

A.    Uh-huh.

Q.    — the claim manager took that purports to reflect
the substance of a conversation that she had with Benny
Lamb.  Have you seen what I’m talking about?

A.    Yes, sir, I read that.

Q.    All right.  And in it, I’m looking at it right now,
he purportedly says that he worked with you at Merchant
[sic] Lumber Company.  Is that right?

A.    Yes, sir.

Q.    And that you had a shoulder injury there that was
denied because you failed a post-accident drug screen?

A.    Yes, sir.

Q.    And is that correct?

A.    Yes, sir.

Q.    And did you fail a post-accident drug screen?

A.    Yes, sir.

Q.    And what shoulder did you hurt?

A.    My right.

Q.    What happened?



25

A.    Ladder sank in the mud and I fell off of it.    

     The claimant admitted that he knows Peter Mingle and 

that he was present on August 5th, when his work incident

happened.  He admitted that he read what Mr. Mingle said to

Ms. Garza about the freezer.  According to the claimant, the

lifting event regarding the freezer took place on the evening

of August 19th.  The day that they finished the Presbyterian

Church.    

     Regarding the freezer, he explained:

Q.    All right.  But, in any event, you along with
Mingle and his wife, were loading this freezer into your
van.

A.     Yes, sir.

Q.     How much would you guess it weighed?

A.     Seventy pounds.

Q.     Okay.

A.     It was just awkward.

Q.     All right.  But the three of you were trying to 
     do this?

A.    Yes, sir.  I couldn’t lift it up with my left 
     hand, so she jumped in and helped with putting it in the
     back of the van.

Q.    So, when did Mingle know that you—

A.    No, Sir.

Q.    Well, that you’d hurt your shoulder?

A.    No, sir.

Q.    Well, but he was, he was there that day?
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A.    Yes, sir.

Q.    And your shoulder, by what you’ve said earlier, 
     was hurting you badly, I take it?

A.    Yes, sir.

Q.   And you complained to Davenport on that day you
needed medical attention.

A.    Yes, sir.

Q.    And in his statement, Mingle apparently said that
you appeared fine and you didn’t mention any injury to
him or have any complaints of pain.  Would that—

A.    He was not my boss.

Q.   Well, but did you say anything to him that day
having hurt your shoulder at work?

A.    No, sir.  

     The claimant admitted that on the day of the work 

incident, his shoulder was giving him considerable pain that

day.  However, he admitted that he did not say anything about

his shoulder hurting to Mr. Mingle.  

     He agreed that he testified that his motorcycle accident

involved his left side, left arm and wrist and leg, but he

denied having hurt his left shoulder.  The claimant admitted

to having treated at Swedish American Hospital for this

motorcycle accident of 1999.  According to the claimant, he

was hospitalized for a couple of months.

     The claimant stated that his motorcycle accident occurred

July 23, 1999 at 11:11 a.m.  According to the claimant, he was

hit head-on by Harold Hawkins.  He admitted that Mr. Hawkins’s
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insurance paid his medical bills and settled the claim with

him.

     With respect to the work incident, the claimant 

testified:

Q.   All right.  Mike, Tutor, Fred, and you were all
knocked down at one point or another?

A.    Yes, sir.

Q.    And you think they, one or more of them were hurt,
too?

A.    Mike had something wrong with his ankle.  I don’t
know if it was broke or not.  I don’t really remember
because we were so busy.  I just remember working.  I
remember him getting hurt and they carried him down
downstairs.  And Fred was the superintendent from Sam-Co
Construction Company which ran the job.  His men were up
there.      

Q.    But Fred was lending a hand?

A.    Yes, sir, he was helping.  He was helping hold the
concrete hose.

Q.    And by your recollection, he was knocked down, 
     too?

A.    Yes, sir.  We were both knocked down at the same
time.  It was an 880 pound hose.

Q.     With concrete just flowing through it, is that it?

A.    Yes, sir.

     The medical evidence of demonstrates that the claimant 

was seen at the local Mountain Home VA clinic. on November 6,

2007, due to shoulder pain.  At that time, Dr. Richard Burnett

assessed the claimant with “tendonitis left shoulder.”

    On December 18, 2007, the claimant returned to the VA due
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to complaints of “left shoulder pain.”  Dr. David Sward wrote

the following: 

Partial tears of the rotator cuff are not considered
surgical candidates unless and until failure of non -
operative means occurs.  This would include Pt for ROM
restoration, NSAIDs, mild analgesics, etc over a period
of 3-4 months without improvement.

     It appears that the claimant continued to treat at the VA

for his left shoulder problems.  Specifically, on July 27,

2009, the claimant was seen by Dr.  Jose Dan Escarda.  He

wrote, in pertinent part:

51 yo male, right hand dominant, a construction worker,
(masonry)who is complaining of bilateral shoulder pain
with left more symptomatic at this time.  He recalls
injury to both shoulders in the past.  The pain is
constant, worse after extended activities both above and
below shoulder level.  The pain at its worst is stabbing
with throbbing and burning quality to it.  There are
times that he is incapacitated for days by considerable
pain in the girdle (interscapular areas) and the neck.
Reports episodic numbness, tingling of both upper limbs.
While he continues to work, he struggles with loaded,
repeated overhead requiring work activities.  

     According to these notes, an MRI was performed of the

left shoulder in May of 2009, with the following impression;

Minimal subacromial bursitis.  Small cystic structure in
the lateral aspect of the humeral head in the attachment
site of the rotator cuff which connects to a linear
signal through the rotator cuff which may represent a
pinehole tear which is probably not complete.    

     August 4, 2010, the claimant underwent an MRI the left 

shoulder, with the following impression:”Old postraumatic 

findings as noted.  Mild degenerative arthrosis.”

     Dr. Richard Fitzrandolph saw the claimant on August 4, 
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2010, he reported:

HISTORY: The patient is a 52-year-old male with
left shoulder pain.

TECHNIQUE: Multiplanar multisequence images were
obtained both with and without fat suppression of
the left shoulder.

FINDINGS: The patient demonstrates minimal
degenerative arthrosis of the acromioclavicular
joint.  The patient demonstrates a type I acromion
without evidence of an os acromiale.  The long head
biceps tendon demonstrates normal course, caliber
and signal characteristics.  The glenoid labrum is
intact without evidence of a tear.  The patient
demonstrates bursal surface fraying and partial
thickness tearing of virtually the entire
supraspinatus tendon.  There may be a small full-
thickness component tear included with this.  In
addition the patient demonstrates to an articular
surface partial thickness tear of the anterior 8 mm
of the infraspinatus with extension proximally into
the musculotendinous junction of the infraspinatus
forming a small ganglion.  The teres minor and
subscapularis appear intact and normal.  Associated
subacromial/subdeltoid bursal fluid is present.  No
significant muscle atrophy is present.  No soft
tissue masses are demonstrated.

IMPRESSION: 
SUPRASPINATUS AND INFRASPINATUS TEARS AS NOTED WITH
ASSOCIATED SUBACROMIAL/SUBDELTOID BURSITIS.  DJD OF
THE AC JOINT.

   The claimant underwent an orthopedic evaluation on

September 9, 2010, with Dr. Jason Rogers.

HISTORY OF PRESENT ILLNESS: The patient is a 52-
year-old, Caucasian male with a history of left
shoulder pain that has been off-and-on for the past
3 years.  He claims that 3 years ago he was working
on a construction site and sustained an injury to
his left shoulder.  Since that time he claims that
he has had pain in his left shoulder that has been
intractable.  He has worked with physical therapy
for a year and still has issues with pain and
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weakness in his left shoulder.  He has an MRI study
that was done approximately 1 month ago that
revealed a supraspinatus tear of the entire muscle
partial thickness with possible full thickness in
some places.  He also has a infraspinatus partial
thickness subacromial and subdeltoid bursal fluid,
as well as acromioclavicular degenerative joint
disease that was visualized on MRI.  He claims that
he has night pain and has a difficult time resting.
Since he is a construction worker he claims that
this pain really limited his ability to function.

PHYSICAL EXAMINATION: Upon physical examination the
patient has actually fairly good range of motion of
his left shoulder; however, he does have weakness,
most especially in the supraspinatus and
infraspinatus regions when those muscles are
isolated.  He has a positive upside down can test
on the left side.  He has tenderness to a palpation
on the posterior aspect of the greater tuberosity
of the left humerus.  He also has weakness, 4/5
strength in shoulder abduction secondary to pain.

PAST MEDICAL HISTORY: Significant for coronary
artery disease, diabetes type 2 and asthma.  He had
what he claims was a stent placed, this was done
about a year or 2 ago from what he says.  He claims
that he does not have any chest pain anymore and is
able to walk 5 miles a day without any complaints
of shortness of breath or chest pain.

ASSESSMENT: Left rotator cuff tear.

PLAN: Plan for the patient today is to schedule him
for arthroscopic versus open rotator cuff repair
versus subacromial decompression, along with
possible double biceps tenotomy.  We will set him
up with Gale, who will set him up for surgery.  He
understands and agrees with the plan.             
      

                       ADJUDICATION 
   
A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in

support of said Motion in this matter with the Commission,
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challenging, inter alia, the constitutionality of the

provisions of the Arkansas Workers’ Compensation Act that

provide for the establishment of administrative law judges. 

      With respect to the claimant’s Motion for Recusal and

the balance of the Motion pertaining to the constitutional

challenges, I find that the Arkansas Court of Appeals has

soundly rejected identical arguments in Long v. Wal-Mart

Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263 (Ark. Ct. App.

Feb. 21, 2007), pet. for rev. denied, No. 07-268 (Ark. May 3,

2007).  

     Under these circumstances, the claimant’s Motion for

Recusal must be denied, and I find his constitutional

challenges to be without merit.  Accordingly, I find that the

Act is constitutional.

B.  Compensability

    The instant claimant contends that he sustained a

compensable injury to his left shoulder on or about August 5,

2007. 

      Ark. Code Ann.§ 11-9-102(4)(A)(i) defines "compensable

injury":

(i) An accidental injury causing internal or external
physical harm to the body or accidental injury to
prosthetic appliances, including eyeglasses, contact
lenses, or hearing aids, arising out of and in the course
of employment and which requires medical services or
results in disability or death. An injury is “accidental"
only if it is caused by a specific accident and is
identifiable by time and place of occurrence[.]
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A compensable injury must also be established by medical

evidence  supported  by  objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).  The claimant must prove by a preponderance

of the evidence that he sustained a compensable injury.  Ark.

Code Ann. §11-9-102(4)(E)(i).

     Based upon my review of the record as a whole, I find

that the claimant proved by a preponderance of the evidence

that he sustained a compensable injury to his left shoulder

while working for the respondent-employer.  

      In the present matter, the claimant worked as a concrete

finisher for the respondent-employer.  Here, the claimant

credibly testified that while working for Tom Davenport

Concrete and Construction, he was knocked to the ground three

times, by a jerking 880 pound pumper hose of concrete(see full

discussion above).  His testimony was corroborated by Mr.

Bartlett.  Mr. Davenport was also present during the incident.

However, his testimony demonstrates that while he was present,

Mr. Davenport did not see what happened because he was holding

the hose.   

     Both the claimant’s and Mr. Bartlett’s testimony 

demonstrate that the claimant was injured during this event,

but continued working and was able to complete his shift.  The

claimant testified that after this incident, his left

shoulder continued to hurt, to the point he was no longer able
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to work.  

     Prior to this incident, the claimant denied having any

problems with his lef shoulder.  He specifically denied having

injured his left shoulder in the 1999 motorcycle accident.  In

addition to this, the claimant denied having injured his

shoulder while lifting a 70-pound freezer into the back of his

van.  In fact, his testimony demonstrates that the lifting

incident with the freezer occurred after the work incident.

    Further review of the evidence demonstrates that the

claimant sought treatment for his left shoulder from the local

VA clinic, in Mountain Home.  His injury is established by

medical evidence  supported  by  objective findings, namely,

“supraspinatus and infraspinatus tears,” as identified by an

MRI of the left shoulder.  In September of 2010, Dr. Rogers

assessed the claimant with “a left rotator cuff tear,” of the

left shoulder, for which he recommended surgery.  

     In sum, I find that the claimant has met his burden of

proof of a compensable left shoulder injury while working for

the respondent-employer.

     While I realize the claimant has given conflicting and

confusing testimony regarding the date of his injury, however,

it is well settled that the claimant is not required to

identify the precise time and numerical date upon which an

accidental injury occurred; instead, the statute only requires
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that the claimant prove that the occurrence of the injury is

capable of being identified. Edens v. Superior Marble & Glass,

346 Ark. 487, 58 S.W.3d 369 (2001). The evidence in the

present matter does demonstrate that there was a specific

incident identifiable by time and place of occurrence.    

B. Medical Treatment

     An employer shall promptly provide for an injured 

injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. § 11-9-508(a). 

     On the basis of the record as a whole, and after 

reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find that

all of the medical treatment of record is causally related to

the claimant’s compensable left shoulder injury.  

     I therefore further find that the claimant has sustained

his burden of proving by a preponderance of the evidence that

all of the medical treatment of record is reasonably necessary

in connection with the compensable injury he received to his

left shoulder.  

    The respondents are therefore liable for this medical

treatment of record.  

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the 

following findings of fact and conclusions of law in
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accordance with Ark. Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier 
         relationship existed at all relevant times, 

    including August 5, 2007.

3.  The claimant’s Motion to Recuse is hereby denied.  
    I find the Act to be constitutional.

     4.  The claimant proved by a preponderance of the 
         evidence that he sustained a compensable injury to 
         his left shoulder while working for the respondent-
         employer.  

5.  The claimant proved by a preponderance of the      
    evidence that all the additional medical treatment

         of record was reasonably necessary in connection 
         with his compensable left shoulder injury.         

     6.  All issues not litigated herein are reserved under 
         the Arkansas Workers’ Compensation Act.   

                           AWARD

     The respondents are directed to pay benefits in 

accordance with the findings of fact set forth herein this

Opinion.  

     All issues not addressed herein are expressly reserved

under the Arkansas Workers’ Compensation Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge
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