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The claimant, Mr. Jewell Stout, appeared pro se.

The respondents were represented by Honorable J. Chris Bradley, Attorney

at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 18, 2011, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted on

December 7, 2010, and a Prehearing Order was filed on December 8, 2010.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the January 18, 2011, full hearing, the parties stipulated to the

following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including August 27, 2009.

3) On August 27, 2009. the claimant sustained a compensable head

injury.

4) The claimant’s average weekly wage was $836.63 per week

which would entitle the claimant to compensation rates of $550

per week for temporary total disability and $413 per week for

permanent partial disability.

5) The claimant was paid the sum of $3,500.00 pursuant to Ark.

Code Ann. § 11-9-524, after mediation.

6) The respondents have not accepted the claimant’s left eye injury

as compensable.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable left eye injury by

specific incident on August 27, 2009.

2) If compensability is overcome, whether claimant is entitled to

permanent partial disability benefits associated with his left eye

injury.

The claimant contended that he sustained a compensable left eye injury

by specific incident on August 27, 2009.  The claimant contended that as a

result of his compensable left eye injury on August 27, 2009, he is entitled to

permanent partial disability benefits for the left eye.

Respondents contended at the full hearing that they have paid all

benefits due.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with A.C.A. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury to his left eye by

specific incident on August 27, 2009.

4) Since the claimant has failed to meet his burden of proof with

regard to compensability, the other issues outlined herein are

rendered moot.

EVIDENTIARY RULING

At the full hearing, both parties objected to all documents attempted to

be introduced by the other side, and said documents were allowed to be

proffered.  

W ith regard to Respondents’ Proffered Exhibit No. 2 (47 pages of

medical reports), claimant objected to their admissibility because he was not

provided the medical records within seven days of the hearing.  Respondents’



JEWELL L. STOUT - F907923 -4-

counsel acknowledged claimant’s objection was correct (T. p. 15, lines 17-21),

therefore said medical records admitted as proffered Respondents’ Exhibit

No. 2 will remain as proffered Respondents’ Exhibit No. 2 and will not be

relied upon by this administrative law judge for the purpose of this Opinion.

However, after reviewing the transcript and giving due consideration to

the oral arguments, all other documents previously proffered by claimant and

respondents (except Respondents’ Proffered Exhibit No. 2) will be admitted

as evidence and relied upon by this administrative law judge for the purpose

of this Opinion and given the weight for which they deserve.

DISCUSSION

It is  uncontroverted the claimant was the victim of a violent attack on

August 27, 2009, while employed by the Little Rock School District.  As a

result of the attack, the parties stipulated claimant sustained a compensable

head injury on August 27, 2009.  Respondents did pay various medical and

indemnity benefits associated with the claimant’s stipulated head injury;

including but not limited to $3,500 for facial scarring pursuant to Ark. Code

Ann. § 11-9-524 after mediation.  

Although respondents accepted the claimant’s head injury as

compensable, the claimant’s alleged compensable left eye injury has been

fully controverted by respondents.  The claimant testified at the full hearing
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that due to the August 27, 2009, incident his left eye is swollen, blurry, and

twitches.  (T. p. 54, lines 4-6)  The claimant contends that as a result of the

August 27, 2009, attack he sustained a compensable left eye injury and is

entitled to permanent partial disability benefits associated with his left eye. 

ADJUDICATION

The claimant contends that he suffered a compensable injury to his left

eye during the same incident in which he sustained a compensable head

injury on August 27, 2009.  Claimant’s claim is for an injury caused by a

specific incident identifiable by time and place of occurrence.  The

Commission has stated in Henry W eaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act

796 of 1993, the following must be shown in order to establish the

compensability of an injury occurring after July 1, 1993:

1) proof by a preponderance of the evidence of an injury

arising out of and in the course of his employment;

2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in disability or

death;

3) medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102 (16), establishing

the injury;

4) proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by
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time and place of occurrence.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that claimant has failed to meet  his

burden of proving  by a preponderance of the evidence that he suffered a

compensable injury to his left eye while working for the respondents on

August 27, 2009.  First, claimant has failed to offer objective and measurable

physical findings establishing an injury.  Under Arkansas Workers’

Compensation Commission Law, a compensable injury must be established

by medical evidence supported by objective findings.  Ark. Code Ann. § 11-9-

102(4)(D).  “Objective findings” are those findings which cannot come  under

the voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i).

Second, even if objective medical evidence existed for the claimant’s left eye

(a finding I do not make) the claimant has still failed to prove by a

preponderance of the evidence his left eye injury arose out of and in the

course of his employment.

In this particular case, claimant has failed to offer medical evidence

supported by objective findings establishing an injury.  While it is true that

Claimant’s Exhibit No. 6 states “PAST MEDICAL HISTORY:  Involuntary

movement and swelling of the left eye, blurred vision, and pain,” said report

reads more like a history of subjective complaints rather than objective
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findings.  Additionally, this report found at Claimant’s Exhibit No. 6 is nearly

one year after the compensable event dated June 7, 2010, while the other

medical reports contained in the record predating Claimant’s Exhibit No. 6

make no mention of swelling or involuntary muscle twitching around the

claimant’s left eye.  In short, it would be pure speculation to determine the

swelling or involuntary movement around the claimant’s left eye as mentioned

in Claimant’s Exhibit No. 6 was objective medical findings.  The report simply

on its face seems to be exactly what it states “past medical history” reported

by the claimant.  Should one find Claimant’s Exhibit No. 6 does contain

objective medical findings, the claimant has still failed to prove by a

preponderance of the evidence that his left eye injury arose out of and in the

course of his employment.  Dr. Shahim in his June 7, 2010, report found at

Claimant’s Exhibit No. 5 stated claimant’s twitching around the left eye is

“associated with stress.”

In summary, the claimant has the burden of proving all the elements of

compensability outlined above, and has fallen short of proving by a

preponderance of the evidence that his left eye injury arose out of or in the

course of his employment or that it is supported by objective medical

evidence.
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ORDER

Claimant has failed to prove by a preponderance of the evidence that

he sustained a compensable left eye injury on August 27, 2009.  Therefore,

his claim for left eye compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


