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ISSUES

This case was remanded by the Commissioners to address the

claimant’s alternative theories of compensability.

At issue is whether or not the claimant’s shoulder injury is the result of

repetitive specific injuries or the result of an unexplained injury.

After reviewing the evidence impartially, without giving benefit of the

doubt to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship

during November, 2007, at which time the claimant sustained a right shoulder

injury at a compensation rate of $251.00/$188.00.  Initially, the claim was

accepted and benefits were paid until January 31, 2008, when the claim was

controverted.  The claimant’s group health carrier, Health Advantage, has paid
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some expenses on this claim.  The case has been the subject of a previous

hearing with Opinions entered by this Administrative Law Judge on July 23,

2009, by the Full Commission on November 30, 2009, and by the Court of

Appeals on June 16, 2010.

The claimant contends that each time she opened and closed the bus

door, she injured her arm in separate specific incidents, identifiable by time

and place of occurrence.  Alternatively, the injury is unexplained.  The

claimant seeks payment of medical expenses, temporary total disability

benefits from February 27, 2008, to September 23, 2008, a seven percent

(7%) rating, and attorney’s fees.

The respondents contend the claimant did not suffer a specific injury.

Her testimony at the April 24, 2009, hearing was that she sustained a gradual

injury.  The claimant did not raise the issue of an unexplained injury at the

April 24, 2009, hearing, therefore that argument should be prohibited.  The

respondents also argue that the claimant should not be allowed to introduce

new evidence at a second hearing but if she is, then the respondents should

be allowed to join a second party, Comet Cleaners, to this claim.

The following were submitted without objection and comprise the

evidence of record: the prior decisions filed in this case along with

correspondence from the parties and the claimant’s September 11, 2008,

deposition.  The respondents’ objection to the claimant’s medical records,

generated after the remand and not filed with the Commission in accordance

with the Prehearing Questionnaire Notice, was sustained and those exhibits

proffered.  The 2009 hearing transcript is lodged with the Court.  Efforts by the
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parties to expand the scope of the 2010 hearing were denied (see the

Commission’s letter of October 15, 2010).  The subject matter of the remand

is set by the Court of Appeals’ decision.

The parties were directed to provide case law citations and arguments

(see p.3 of the September 22, 2010, Prehearing Order).  The respondents

filed a brief (dated November 3, 2010) but the claimant did not.  Mr. Wilson

indicated he is arguing that the law should be changed to eliminate the

distinction between specific and gradual injuries.   Mr. W ilson conceded that

he was not pursuing the unexplained injury argument, (Tr. p. 4-7).

Neither of these arguments were presented at the 2009 hearing.

According to Mr. W ilson these arguments were developed by “the author” of

the claimant’s brief – apparently someone other than Mr. Wilson.  I suspect

the author of the brief read Larson, Workmen’s Compensation (Desk Ed) §39,

“Definite Time versus Gradual Injury.”

A review of the 2009 transcript shows Mr. Wilson’s Prehearing

Questionnaire is  devoid  of  any  theory  of  compensability in contravention

of Ark. Code Ann. §11-9-704(2) and the Prehearing Notice.  At the prehearing

telephone conference, Mr. W ilson was asked for clarification and he pled a

gradual injury or alternatively, a specific injury (see p.2 of the September 22,

2010, Prehearing Order).  At no time did Mr. W ilson contend his client

sustained an unexplained injury or that each repetitive motion made by the

claimant constituted a specific injury.  The Commission awarded benefits for

a gradual injury but the Court of Appeals reversed the decision, finding the
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claimant’s job duties were not rapid and repetitive.  The case was remanded

to address the claimant’s alternative theories of compensability.

The claimant operated a school bus with a defective door mechanism

and developed  right  elbow  and  shoulder  pain  in  November, 2007, (Tr. p.

11-17, 23, 25-26).  The bus was assigned to her in November, 2007, and that

is when her symptoms began, (Tr. p. 12-14, 20-21, 23).  The door latch was

particularly hard to operate especially when the bus was on an incline.  The

activity of leaning out, extending the handle from the latch, and exerting force

while her arm was outstretched from her body caused her pain, (Tr. p. 17-23).

Dr. Adametz felt these activities correlated with an axial load injury to the

neck, shoulder and arm.  Ultimately the claimant was diagnosed with

inflamation of the glenhumeral joint consistent with adhesive capsulitis, a

partial thickness tear, tendonopathy of the biceps, and moderate joint

anthropathy.  Surgery (subacromial bursectomy) was performed on March 12,

2008, and the claimant received a seven percent (7%) rating.

The claimant’s AR-N form, reporting the injury to her employer, lists a

gradual injury caused by repetitive opening and closing of the door to the bus.

The AR-N was signed January 11, 2008, and lists a date of injury as

December 20, 2007, at 4:00 p.m.  During the 2009 hearing, the claimant

testified she was told to designate a date and time on the form.

The claimant also had a part-time job pressing pants at a dry cleaners

store.  Her duties required her to line up the seams of the pants and tap a bar

to lower the press.  She hung the pants on a rack using her left hand, (Tr. p.

26-30).  In her recorded statement to the adjuster, the claimant indicated she
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worked at the cleaners during the summer break (at p. 6).  Neither the

claimant nor the respondents joined Comet Cleaners as a party to this claim

in 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The prehearing conference and resulting Order ensures that the

relevant issues and evidence are disclosed to the Commission and to both

parties.  W inifred Madison v. Alan White, Full Commission January 11, 1990

(D809546).  The Prehearing Order advises the parties to review the document

carefully and advise the Commission, in writing, of any changes.  Neither

party did so.  Accordingly, I find the parties are bound by the terms of the

Prehearing Order.

During the appeals process, the claimant’s argument morphed into

alternative theories of compensability which were never presented to the

Commission.  The claimant has contended all along that she sustained a

gradual injury, explaining why she did not immediately report the claim.  The

specific injury argument was an alternative contention to explain the definite

date and time on the AR-N.  Now the claimant is contending the law should

be changed to end the distinction between gradual and specific injuries

because gradual injuries are a series of specific injuries over time.

An unexplained injury, where the cause of the injury is unknown is

generally compensable.  Leon Crawford v. Single Source, 87 Ark. App. 216,

189 S.W .3d 507 (2004).  An example is the case where the claimant was

found unconscious with brain damage and there were no witnesses to the

accident.  No one could explain how the injury occurred, Little Rock
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Convention & Visitor’s Bureau v. Pack, 60 Ark. App. 82, 959 S.W.2d 415

(1997).  In this case, the claimant testified the cause of her symptoms was the

defective door latch.  She presented witnesses and maintenance logs which

lent credence to her testimony.  Her physician, Dr. Adametz found her job

duties consistent with the type of injury sustained.  The claimant is able to

explain exactly how the injury occurred.  Accordingly, I find the claimant’s

injury is not unexplained.

The claimant also argues that her job duties were a series of specific

incidents.  The statute requires only that the claimant prove the occurrence of

the injury is capable of being identified.  This requirement of identification by

time and place of occurrence distinguishes a traumatic event as opposed to

an ongoing process.  James Edens v. Superior Marble & Glass, 346 Ark. 487,

58 SW 3d 369 (2001), favorably citing Ambrusio v. Board of Trustees, 489 A.

2d 1223, 1224 (N.J. Super. 1985).  Again, in Cedar Chemical Company v.

Jimmy T. Knight, 372 Ark. 233, 273 S.W.3d 473 (2008), the Court held:

By construing the statute strictly it is clear that the legislature
intended to differentiate between accidental injuries, which
involve a specific incident, and gradual onset injuries that are
compensable even though “not caused by a specific incident” or
not “identifiable by time and place of occurrence.”  See Ark.
Code Ann. §11-9-102(4)(A)(ii)(b) & (c).

The Commission is bound by the strict construction of the law, Ark.

Code Ann. §11-9-704(c)(B)(3) and does not have the authority to abrogate the

distinction between specific and gradual injuries.  The claimant’s argument is

clearly contrary to legislative intent.  Therefore, I find the claimant has failed

to establish a specific injury based on her testimony that her symptoms

developed over time after repetitive use of the door latch.
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1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
em ployee-em ployer-carr ier existed dur ing
November, 2007, at which time the claimant earned
sufficient wages to entitle her to a compensation
rate of $251.00/$188.00 in the event this claim is
found to be compensable.  The parties are bound
by the Prehearing Order which made no mention of
the  c la im a nt ’s  a l te rna t ive  theor ies  o f
compensability.

2. In response to the remand, the claimant has failed
to prove she sustained either a specific or
unexplained shoulder injury, arising out of and in the
course of her employment causing internal harm,
supported by objective findings, requiring medical
treatment or producing disability, pursuant to Ark. Code
Ann. §11-9-102.

3. The claimant’s claim for a gradual injury has
previously been denied and is now res judicata.

4. If they have not already done so, the respondents
are directed to pay the court reporter, Linda
Parker’s, fees and expenses within thirty days of
receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                            
ELIZABETH W. HOGAN   
Administrative Law Judge


