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STATEMENT OF THE CASE

A hearing was conducted December 6, 2010, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on November 3, 2010,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations and issues were correctly set out in the Prehearing

Order.  However, at the hearing, the parties jointly requested that the exact nature

and extent of the claimant’s alleged injuries be reserved pending a determination

on the primary issue of compensability.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”
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It was stipulated that the Arkansas Workers’ Compensation Commission had

jurisdiction over this claim; that the employment relationship existed between the

parties at all relevant times, including December 30, 2009; that the claimant earned

sufficient wages to entitle him to compensation rates of $428.00 per week for

temporary total disability and $321.00 per week for permanent partial disability; and

that the claim had been controverted in its entirety for purposes of attorney’s fees.

By agreement of the parties, the primary issue presented for determination

concerned compensability.

At the prehearing conference, the claimant contended, in summary, that he

sustained multiple, compensable injuries as the result of a specific incident when

he was involved in a motor vehicle accident on December 30, 2009; that

respondents should be held responsible for all outstanding medical expenses,

together with continued, reasonably necessary medical treatment; that he was

entitled to temporary total disability from the date of the injury and continuing

through an undetermined date while maintaining that the healing period had not

ended; and that a controverted attorney’s fee should attach to any benefits

awarded.

The respondents contended that the claimant was not performing

employment related services at the time of his injury and that respondents were not

liable for any benefits associated with the motor vehicle accident.  Respondents

further asserted that the claimant sustained an idiopathic injury when he fell asleep
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at the wheel, causing the motor vehicle accident.

At the hearing, the parties requested that the issue of claimant’s entitlement

to temporary total disability, as well as all medical treatment subsequent to the

claimant’s initial hospitalization at UAMS be reserved pending a determination on

compensability.  Specifically, it was pointed out that following the claimant’s

emergency room treatment at the hospital in Arkadelphia, Arkansas, on December

30, 2009, followed by a seven (7) day admission at UAMS from December 30,

2009, through January 6, 2010, the claimant was subsequently hospitalized on

multiple occasions for various physical problems including kidney issues,

malnutrition, and dehydration which respondents specifically maintained were not

related to the motor vehicle accident.  Accordingly, by agreement of the parties, all

benefits beyond the claimant’s initial hospitalization were specifically reserved

pending a determination on compensability.  (Tr. 7-9)

The claimant, Johnny W. Stephens, testified in his own behalf.  Brenda

Sellers, the workers’ compensation claims adjustor for the TPA, testified on behalf

of the respondents.  At the hearing, respondents’ attorney advised that he listed the

owner of the employer/company as a witness and notified him of the hearing;

however, the witness failed to appear.  Respondents requested permission to take

the evidentiary deposition of the employer and supplement the record with said

deposition.  Because the issue was compensability, as well as claimant’s objection

to supplementing the record subsequent to the hearing, respondents’ request was
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denied.   The record consists solely of the transcript of the December 6, 2010,

hearing containing volumes of medical evidence and other documentary evidence.

Since the nature and extent of claimant’s injury has been specifically reserved, the

medical evidence is of little probative value.  Subsequent to the hearing, both

parties submitted trial briefs which have been blue-backed, and made a part of the

record.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the prehearing conference and

contained in the Prehearing Order filed November 3, 2010, are hereby

accepted as fact.

2. The claimant has proven, by a preponderance of the evidence, that he

sustained compensable injuries as the result of a specific incident when he

was involved in a motor vehicle accident on December 30, 2009.

3. The motor vehicle accident on December 30, 2009, arose out of and during

the course of claimant’s employment.  The claimant was performing

employment related services at the time of his accident and resulting
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injuries.

4. Respondents are responsible for all medical related to the claimant’s

admission to the hospital in Arkadelphia, Arkansas, on December 30, 2009,

as well as claimant’s hospitalization at UAMS Medical Center for the period

beginning December 30, 2009, through his discharge on January 6, 2010.

5. All additional issues, including claimant’s entitlement to indemnity benefits,

as well as additional medical treatment have been specifically reserved.

DISCUSSION

The claimant, Johnny W. Stephens, testified in his own behalf.  The claimant

is seventy-two (72) years old.  He has a high school education.  On and before

December 30, 2009, the claimant was working for Kevin Jester, d/b/a K W Jester

Logging, Inc.  The claimant was employed as a skidder operator.  The claimant’s

primary duties involved driving the skidder at the job-site.  Other co-workers would

cut the trees down and the claimant would operate the skidder and drag the trees

to the set for the limbs to be cut off.  The claimant stated that he had worked for the

employer for approximately four (4) or five (5) years.  In addition to operating the

skidder, the record reflects that the claimant frequently drove the company pickup

truck which carried the employer’s equipment to the job-site.  The claimant

explained that employees often cut timber on the same tract of land for a month or

more.  He further explained that either he or Shane McBride, described as the crew

foreman, would drive the company truck and equipment to the job-site.  In addition,
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the driver of the truck would pick up other workers en route to the job-site.  On

December 30, 2009, the claimant drove the company truck.  The claimant lives in

Gurdon, Arkansas.  On December 30, 2009, he drove to Arkadelphia, Arkansas,

and picked up Mr. McBride and another worker before proceeding to the job-site.

The crew worked from 7:00 a.m. to approximately 4:00 p.m.  After working in the

woods on the day of the claimant’s accident, and as part of claimant’s duties, he

drove the truck and equipment back to Arkadelphia where the employer maintains

a shop, together with various supplies needed at the work-site.  The claimant

explained that at the Arkadelphia shop, the crew would obtain diesel for the

equipment, gasoline for the truck, change oil, hydraulic oil, and obtain supplies for

the following day.  After preparing for the next day’s work, some of the crew would

be dropped off in Arkadelphia, but at least one would go with the claimant to fill up

and get supplies for the next day.  In addition, the employer had a shop located in

Gurdon, Arkansas, where additional equipment is stored.  The claimant asserted

that the Gurdon shop was not open early in the morning before going to the woods

to begin work, but that, occasionally, he would be asked to pick up supplies at the

Gurdon shop.  The claimant maintained that after finishing work on December 30,

2009, he was instructed to pick up a CB radio by the company foreman.  A portion

of the claimant’s testimony is set out below:

Q     Now then, you had an accident on December the 30th, 2009, is that right?

A     Right.
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Q     Okay, and had you finished your work in the woods that day?

A     Yeah.

Q     Okay.  Had you gone by that day to Arkadelphia and filled up?

A     Yes.

Q     Okay, and then were you to stop at the shop that day?

A     I was supposed to stop and pick up a radio.

Q     Okay.  Now, what kind of radio were you supposed to pick up?

A     A radio that goes in the stack loader.

Q     Okay, and who –

A     The guy can take it when he’s loading and the guy that’s sitting in the truck –
see, the truck’s got scales on it, and he’s sitting in the truck.  He can tell him when
he’s got enough on there, but not without getting up and down.

Q     Okay, and who told you to pick up the radio?

A     Shane McBride.

Q     Okay, and did this accident occur before you got to the shop?

A     Right.

Q     Do you remember approximately where it occurred?

A     I guess I was about a mile from the shop.

Q     Okay.  If the police report shows it’s up by Smith – is it Smithson Road?

A     We got a little old – kind of a – called Smithton Road.

Q     Okay, and Smithton Road is about how far from Gurdon?

A     Probably a mile.
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Q     Mile, but it’s south of – you pass Cash and it’s before you get to Gurdon, is that
right?

A     Right.

Q     Now when you get – and you’re on Highway 67?

A     Yes.

Q     Now, as you are going down Highway 67, if you want to go to the shop, is the
shop – you live in Gurdon?

A     Uh-huh, yes.

Q     The shop is on Brown Street, right?

A     I guess.  I think it is.

Q     As you drive, do you go past your house before you go to the shop?

A     No, you get to the shop first.

Q     Okay, the shop is on the way before you get to your house?

A     Right, right.

Q     Okay, and then your house is about how far from the shop?

A     It’s about – it’s half a mile.

Q     Okay, but the accident occurred in between Cash and – I mean, past – I say
Cash –

A     Curtis, past Curtis.

Q     Curtis, okay.  I mean past Curtis but before Gurdon?

A     Yeah.

Q     Okay, and do you remember how the accident occurred or what happened?
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A     All I remember is just I went to sleep.

Q     Okay.  And then you went off the road and then you went to the doctor?

A     Went off the road in a curve.

Q     Okay.  Now, then, Mr. Stephens, this vehicle, the company vehicle, did you
keep that at your house?

A     Yes.

Q     Were you responsible for that vehicle?

A     Yeah.

Q     The security of it, taking care of it?

A     Yeah, we had to take care of them.

Q     Okay, and when Mr. McBride told you to go by the shop, did you ever tell him,
“No, I’ve finished my work and I’m not going to do that”?

A     No, no I never did that.

Q     Okay.  So some days you would do it every week, I mean, every day, is that
correct?

A     Yes, sometimes it was every day, sometimes two or three weeks [sic] out of the
week, or whatever times we blow or mess up something in the woods, we can go
by the shop and pick it up.   (Tr.23-26)

It is undisputed that the claimant was involved in a singular vehicle, motor

vehicle accident when he ran off the road and struck a tree on December 30, 2009.

The claimant was initially taken to a local hospital and then transported to UAMS

where he was hospitalized for seven (7) days before being discharged on January

6, 2010.  During the claimant’s hospitalization, he was contacted by a claims
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adjustor for the insurance carrier who conducted a telephone interview.  Based

upon the statements given by the claimant during the telephonic interview, the

adjustor disputed the claim, taking the position that the claimant was not performing

employment related services at the time of the motor vehicle accident and resulting

injury.  The adjustor, Brenda Sellers, was called as a witness by the respondents.

Unfortunately, the content of the recorded interview was never transcribed.

Respondents did introduce an outline of the conversation rather than the

transcribed interview which is clearly not the best evidence.  Ms. Sellers explained

what happened to the recorded statement as follows:

Q     Just for the Court’s purpose and to explain to Claimant’s counsel, can you tell
us what happened with the actual recording?

A     Yes.  I had a program on my computer that was attached to the telephone, and
I would ask the questions over the phone line, and it would record and store the
recording in my hard drive on a program.

Q     Okay.

A     And some weeks after I took that statement, I had a malfunction with my
computer and my hard drive crashed, and I had to send it to our home office, and
the techs that worked on it told me they could not recover the recordings.

Q     Okay.  The notes that we have in the record, it looks like you have a set of
them in front of you?

A     Uh-huh.

Q     Were those done contemporaneously with the conversation with Mr.
Stephens?

A     Yes.  (Tr.54)
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Ms. Sellers testified that she controverted the claim based upon the

claimant’s statement to her during the interview that he was, “done for the day.” 

Ms. Sellers stated that she told the claimant that she was disputing the claim

because he was not engaged in employment practices because he was heading

home prior to the accident.  (Tr.57-58)

On cross-examination, Ms. Sellers acknowledged that the claimant was in

the hospital at the time she conducted her telephone interview.  The hospital

records reflect that the claimant was taking prescription medications for pain while

hospitalized.  Ms. Sellers did not specifically ask the claimant about any

medications that he was taking.  On further cross-examination, Ms. Sellers

acknowledged that she was not aware prior to the immediate hearing that the

employer had a shop in Gurdon, Arkansas.  She admitted that her notes reflect that

the claimant stopped and filled up the butane tank and that the claimant testified at

the hearing that they do not use butane on the job-site.  However, on direct-

examination, Ms. Sellers acknowledged that she did not ask the claimant if he had

any stops to make along the  way  after he stated that he was done for the day and

headed home.  (Tr.57, 61-64)

ADJUDICATION

Ark. Code Ann. §11-9-102(4)(A) defines a “compensable injury” as an

accidental injury causing internal or external physical harm to the body arising out

of and in the course of employment.  A.C.A. §11-9-102(4)(B)(iii) provides that the
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term “compensable injury” does not include an injury that was inflicted upon the

employee at a time when employment services were not being performed.  The

ultimate test is whether the injury occurred within the time and space boundaries

of employment when the employee was carrying out the employer’s purpose or

advancing the employer’s interest directly or indirectly.  Collins v. Excel Specialty

Products, 347 Ark. 811 (2002); Pifer v. Singlesource Transportation, 347 Ark. 851

(2002).  However, an employee is generally said not to be acting within the course

and scope of employment when he or she is traveling to or from the workplace.

Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381 (1997).  Thus, the “going and

coming” rule ordinarily precludes recovery for an injury sustained while the

employee  is  going  to  or  returning  from  work.   Lepard  v.  West  Memphis

Mach. & Welding, 51 Ark. App. 53 (1995).

It is undisputed that the claimant was driving a company truck at the time of

his motor vehicle accident.  The only disputed fact was whether the claimant was

done for the day and headed home or whether the claimant was directed to stop at

the employer’s shop in Gurdon and pick up a CB radio to be used the following day

before proceeding home.   This examiner requested that the parties submit trial

briefs relative to whether furnishing a vehicle by the employer was an exception to

the “going and coming” rule.  Respondents correctly provided authority that the act

of furnishing a vehicle alone was not sufficient under the amended Act to be being

an exception to the “going and coming” rule.  See, Swearingen v. Evergreen Lawns,
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85 Ark. App. 61 (2004).

Based upon the foregoing, the sole factual determination which requires

resolution is whether the claimant was going to make an intermediate stop at the

employer’s shop in Gurdon, Arkansas, prior to going home.  If the claimant was

driving home at the time of his accident, the claim fails.  If the claimant intended to

make a stop at the employer’s shop to pick up a radio prior to going home, he was

providing employment services at the time of the accident and is entitled to workers’

compensation benefits.  I find that a preponderance of the credible evidence

supports this claim.

First, I feel compelled to point out that I found both the claimant, as well as

Brenda Sellers, the claims adjuster, to be credible witnesses.  Ms. Sellers took the

claimant’s recorded statement while he was in the hospital at UAMS.  Unfortunately,

a transcription of the interview was lost.  Respondents proffered Ms. Sellers’

personal notes taken contemporaneous with the interview.  (Resp. Ex. B, pp.1-3)

Again, it is undisputed that the claimant was driving the company service

truck at the time of his accident.  It is further undisputed that the claimant reportedly

told Ms. Sellers, “think I went to sleep” about two (2) miles from home and woke up

to find that he had gone off the road and hit a tree.  Ms. Sellers’ notes indicated that

the claimant was headed home, “done for the day.”  During his discovery

deposition, and during the hearing, the claimant credibly explained the reason that

his responses to the interview by Ms. Sellers could be misinterpreted.  The claimant
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had completed his normal work duties for the day.  The claimant was hired primarily

as a skid operator.  The claimant was simply responding to questions surrounding

his accident.  The claimant is not an attorney.  The claimant was not asked whether

he had any additional stops to make before heading home.  Ms. Sellers candidly

acknowledged that she was unaware that the employer had two (2) separate

facilities, one being less than a mile from the claimant’s home.  The claimant was

in the hospital taking prescription pain medication when questioned by Ms. Sellers.

Claimants are not required to know what activities would be considered employment

related services within the meaning of our Act.

After respondents controverted the claim, the claimant retained the services

of an attorney.  Respondents took the claimant’s discovery deposition on May 17,

2010.  During the claimant’s discovery deposition, the claimant testified that he was

told by his foreman to stop by the employer’s shop after work on December 30,

2009, to pick up a CB radio to be used at the work site the following day.

Respondents knew on May 17, 2010, that the claimant’s injury occurred within the

time and space boundaries of employment when the claimant was carrying out the

employer’s purpose of advancing the employer’s interest directly or indirectly.  The

claimant’s credible testimony in both his discovery deposition, as well as the

December 6, 2010, hearing is undisputed.  Admittedly, the testimony of a claimant

is never considered uncontroverted.  The testimony of an interested party is always

considered to be controverted. Lambert v. Gerber Products Co., 14 Ark. App. 88,
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684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d

457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

However, where no explanation is offered for the absence of company employees

as witnesses, who are in a position to contradict a claimant’s testimony if it was not

true, the Commission, as triers of fact may properly draw the inference that their

testimony would have been unfavorable to the company.  Brower Mfg. Co. v. Willis,

et al, 352 Ark. 755, 480 S.W.2d 950 (1972).

Again, I found the claimant to be a credible witness.  The perceived

inconsistencies between the claimant’s recorded statement and his sworn testimony

in his discovery deposition and the hearing on the merits are understandable and

have been satisfactorily explained.  I find that the claimant was performing

employment related services at the time of his accident.

IDIOPATHIC v. UNEXPLAINED

Alternatively, respondents contend that the claimant sustained an idiopathic

injury when he fell asleep at the wheel which resulted in his motor vehicle accident.

Respondents’ alternatively assertion is without merit.  

For an employee’s injury to be compensable under the Arkansas Workers’

Compensation law, it must result from an injury arising out of and in the course of

the employment.  An injury occurs in the course of employment when it occurs

within the time and space boundaries of the employment, while the employee is

carrying out the employer’s purpose, or advancing the employer’s interest directly
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or indirectly.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430 (1987).

The phrase “arising out of the employment” refers to the origin or cause of the

accident, so it must be shown that a causal connection exists between the injury

and the employment.  Gerber Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d

879 (1985).  In order for an injury to arise out of the employment, it must be a

natural or probable consequence or incident of the employment and a natural result

of one of its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916

(Ark. App. 1980).

When  an  employee  sustains  an  “unexplained”  injury  at  work,  the injury

is compensable.   By contrast, when an employee sustains an “idiopathic” injury at

work, the injury is, generally, not compensable because the injury is personal in

nature and therefore does not arise out of and in the course of employment.  See,

generally, ERC Contractor Yard & Sales v. Robertson, 335 Ark. 63, 977 S.W.2d 212

(1998); Little Rock Convention & Visitors Bureau v. Pack, 60 Ark. App. 82, 959

S.W.2d 415 (1997).  The Court of Appeals explained the distinction in Moore v.

Darlington Store Fixtures, 22 Ark. App. 21, 732 S.W.2d 496 (1987):

When one suffers an injury at work, the cause is, obviously, either known or
unknown.  Larson’s treatise on workers’ compensation law states that the most
common example of a situation in which the cause of the harm is unknown is the
unexplained fall in the course of employment and that most courts confronted with
that situation have seen fit to award compensation.  1 Larson, The Law of
Workmen’s Compensation, §10.31, at 3-87 (1985).  However, injuries from
idiopathic falls do not arise out of the employment unless the employment
contributes to the risk or aggravates the injury by, for example, placing the
employee in a position which increases the dangerous effect of the fall, such as on
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a height, near machinery or sharp corners, or in a moving vehicle.  Larson, §12.11.

The word “idiopathic” is defined in Webster’s Third New International Dictionary,
Unabridged (1976), as (1) peculiar to the individual, (2) arising spontaneously or
from an obscure or unknown cause.  Although the two concepts are frequently
confused, Larson says “unexplained fall cases begin with a completely neutral
origin of the mishap, while idiopathic-fall cases begin with an origin which is
admittedly personal and which therefore requires some affirmative employment
contribution to offset the prima facie showing of personal origin.”  Larson §12.11 at
3-314.

Moore, 22 Ark. App. at 25, 732 S.W.2d at 498.

I find that the cause of the claimant’s injury is unexplained.  However, even

if the claimant’s accident was idiopathic, which is not conceded herein;

nevertheless, claimant’s injury would be compensable because the claimant was

operating a moving vehicle provided by the employer at the time of the injury.  See,

Moore v. Darling Store Fixtures, 22 Ark. App. 21, 732 S.W.2d 496 (1987); Little

Rock Convention & Visitors Bureau v. Pack, 60 Ark. App. 82, 959 S.W.2d 415

(1997).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant
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and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has proven, by a

preponderance of the evidence, that he sustained an injury arising out of and during

the course of his employment with K W Jester Logging, Inc., on December 30,

2009, entitling him to appropriate workers’ compensation benefits. 

AWARD

Respondents, Southeastern Claims Services, Inc., are hereby directed and

ordered to pay all medical related to the claimant’s admission to the emergency

room in Arkadelphia, Arkansas, on December 30, 2009, as well as for claimant’s

hospitalization at UAMS Medical Center for the period beginning December 30,

2009, through the claimant’s discharged on January 6, 2010.  All medicals are to

be paid pursuant to Commission Rule 099.30.

All additional issues have been specifically reserved by agreement of both

parties.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


