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STATEMENT OF THE CASE

A hearing was conducted May 23, 2011 to determine whether the claimant

was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on April 20, 2011, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were properly

set out in the Prehearing Order, except for a clarification announced by

respondents concerning its notice defense to the claims.  A copy of the Prehearing

Order was introduced as “Commission’s Exhibit 1" and made a part of the record

without objection.

It was stipulated that the employee/employer relationship existed at all
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relevant times, including both February 27, 2010, (G003965) and May 14, 2010,

[sic]  (G003966); that the claimant sustained an admitted back injury on May 14,

2010, [sic], at which time he also reported the February 27, 2010, injury; that

claimant’s average weekly wage was $350.73, entitling him to compensation rates

of $234.00 per week for temporary total disability and $176.00 for permanent partial

disability; that respondents have controverted claimant’s entitlement to indemnity

benefits; and that respondents have controverted medical treatment provided by Dr.

Burris.

By agreement of the parties, the issues to be presented for determination

include: 

1) Respondent’s responsibility for outstanding medical expenses. 

2) Claimant’s entitlement to temporary partial disability benefits.

Claimant contended, in summary, that respondents should be held

responsible for all outstanding and continued medical treatment, including, but not

limited to the treatment provided by Dr. Burris at the Benton Family Clinic; that in

addition, the claimant was entitled to temporary partial disability benefits for

approximately eight (8) weeks at one-half (½) salary, more specifically for the

periods beginning March 27, 2010, through April 23, 2010, again for the period

beginning May 22, 2010, through June 10, 2010, and beginning July 17, 2010,

through July 30, 2010.  The claimant requested a controverted attorney’s fee on any

additional benefits awarded.
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As an affirmative defense, during the prehearing conference, respondents

asserted that it was not responsible for any benefits prior to an injury being reported

on May 14, 2010.  At the hearing, respondents clarified the date, acknowledging

that an injury was reported on March 15, 2010, while maintaining that it was not

responsible for any benefits prior to said date.  Concerning claimant’s medical

treatment, respondents contended that any medical treatment by Dr. Burris was not

authorized and not reasonably necessary.  Respondents also contended that the

claimant was not entitled to temporary partial disability, while maintaining that the

claimant voluntarily cut his hours, and that the employer always made work

available to the claimant within his physical restrictions.

The claimant testified on his own behalf.  Sharon McCormick was called as

a witness by respondents.   The record is composed primarily of the transcript of the

May 23, 2011, hearing, containing volumes of exhibits.  Because of extremely

confusing testimony concerning the periods and amounts of temporary partial

disability claimed, the parties were directed to file letter briefs, addressing the

amount of benefits in dispute.  Subsequent to the hearing, claimant’s attorney filed

a June 1, 2011, letter together with attached pay stubs for the pay periods in

question, a copy of which was furnished to respondents attorney.  No response to

the  claimant’s  proffer  was  received.   The  letter  and  documents have been

blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. Respondents are responsible for all outstanding medical and related

treatment provided by claimant’s authorized treating physicians, The Benton

Family Clinic, and respondents remain responsible for continued reasonably

necessary medical treatment.

4. The claimant is entitled to temporary partial disability benefits for the periods

of time that he earned a decrease in salary from his average weekly wage

prior to the accident and his wages after the injury.  The claimant is entitled

to sixty-six and two-thirds percent (66 2/3%) of the difference for the

following dates: March 27, 2010, through April 23, 2010; May 22, 2010,

through June 4, 2010; and July 17, 2010, through July 30, 2010.  The

claimant lost a total of 82.02 hours at $8.85 an hour for a total of $725.88 in

decreased wages, entitling the claimant to temporary partial disability

benefits in the total amount of $483.92.
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5. Respondents are responsible for all outstanding and continued medical

treatment provided by both Dr. Vice and/or Dr. Burris at the Benton Family

Clinic.  Treatment at said clinic was both authorized, as well as reasonably

necessary, related to the claimant’s admitted back injuries.

6. Claimant’s attorney, Philip M. Wilson, is entitled to the maximum statutory

attorney’s fee on the temporary total disability awarded herein.  Claimant’s

attorney is not entitled to attorney’s fee on the medical pursuant to Ark. Code

Ann. §11-9-715.

7. Issues not addressed herein are specifically reserved.

DISCUSSION

The relevant facts in this claim are primarily undisputed.  In fact, the

undisputed and credible testimony of the claimant reflects that he was involved in

more than one work-related incident, which was reported to his immediate

supervisor.  As an affirmative defense, respondents assert that it is not responsible

for any benefits prior to notice of an injury being reported on March 15, 2010.  The

record reflects that no medical treatment was provided before said date, and,

further, that no indemnity benefits are being claimed before March 15, 2010.

Although respondents contended that any medical treatment provided by Dr. Burris

was not authorized and was not reasonably necessary, the record reflects that Dr.

Burris is one of the practitioners at the Benton Family Clinic, which is the medical

provider that the employer personally took the claimant to for medical treatment.
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The record reflects that after the claimant returned to work for the employer herein

with restrictions, he reported an additional incident and physical complaints to his

employer and was sent back to the Benton Family Clinic, where he saw Dr. Burris,

because the initial treating family physician, Dr. Vice, was out of the clinic.

Thereafter, all of the claimant’s treatment was either by an authorized treating

physician or by referral of an authorized treating physician.  Respondents further

contend that the claimant voluntarily cut his hours, and that the employer always

made work available to the claimant within his restrictions and during his regular

hours.  This assertion is incorrect.  Admittedly, the undisputed testimony reflects

that the claimant was a full-time  employee  when  he  first  started  working  for

Wal-Mart, and that he voluntarily requested that his hours be restricted to three (3)

days per week, for a total of twenty-four (24) hours per week.  However, the credible

testimony of the claimant, as well as the documentary evidence supports that the

respondents failed and or refused to provide the claimant with restricted duty

twenty-four (24) hours each week.  It was only after the claimant made complaints

to upper management that the employer reinstated the claimant to a twenty-four

(24) hour work week.  

The claimant, Clinton W. Steele, is forty-two (42) years old.  He began

working for Wal-Mart during August of 2009.  The claimant was initially hired as a

full-time employee.  The claimant later requested that he be reduced to a four (4)

day work week.  Eventually, the claimant requested that he only work Friday,
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Saturday, and Sunday nights in order to permit him to attend nursing school.  At the

time of the claimant’s alleged work-related incidents, he was working twenty-four

(24) hours each week, earning $8.85 per hour.  The claimant worked the night shift,

specifically loading and placing product on store shelves.  The claimant reported

multiple work-related incidents to his employer.  The claimant testified that he first

experienced pain in his mid back on February 27, 2010, after picking up a full case

of fabric softener, which the claimant allegedly reported.  No medical was either

sought or provided.  The claimant stated that his physical condition improved, and

that he continued working.  A second lifting incident occurred and was reported to

the employer on March 15, 2010, as reflected by the stipulations.  Respondents

acknowledged that the claimant sustained an admitted back injury on March 15,

2010, when he felt pain in his mid-back and low-back, while putting up barbeque

and smoker grills.  After an incident report was filled out, the claimant was

personally taken by Dennis Hill, the safety manager, to the doctor.  The claimant

was initially examined and treated by Dr. Mark A. Vice at the Benton Family Clinic.

The claimant was treated with physical therapy and medication and permitted to

return to work with restrictions, specifically, no lifting more than forty (40) pounds.

The claimant maintained that at times, respondent provided work within his physical

restrictions, and that at other times, specifically, stocking product, he was required

to exceed his restrictions.  The claimant reported that on or about late June or early

July 2010, while lifting a case of oil, he felt a pull in his back, which he promptly
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reported to his supervisor, Randy Sybert.  The claimant stated that he was sent

back to the Benton Family Clinic, but because Dr. Vice was on vacation, he was

seen by Dr. Burris.  In fact, the claimant testified that to his knowledge, all of the

doctor bills had been paid, but that some of the prescription medications written by

Dr. Burris were paid personally.   (Tr.15-16)

The balance of the claimant’s testimony concerned his allegation that his

regular hours after he returned to work with restrictions were cut approximately in

half, which caused him to lose roughly ninety-six (96) hours of wages before

reporting the problem to Benny Ashley, the market manager, at which time he was

reinstated to a twenty-four (24) hour work week.  (Tr.17-18)

Sharon McCormick, the human resource manager, for the employer was

called as a witness by respondents.  Ms. McCormick’s testimony was not

particularly enlightening.  She did testify that the claimant’s hourly rate had not

been reduced since he started working at Wal-Mart, while offering little testimony

of probative value concerning the hours of work provided.  Ms. McCormick did state

that the claimant was provided restricted duty as a door greeter, which was a

twenty-four (24) hour position, as well as other work within his restrictions, while at

the same time acknowledging that employees designated as door greeters had

preferences to working as a door greeter over other employees working in a

temporary status as a door greeter.  However, on cross examination, Ms.

McCormick candidly acknowledged that she had no documentation concerning the
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periods of reduced pay that the claimant earned, beginning March 27, 2010,

through the dates claimed.  Ms. McCormick did recall the claimant speaking to

someone in  upper management concerning placing him back to work three (3) days

per week.  

ADJUDICATION

Ark. Code Ann. §11-9-520 states:

In case of temporary partial disability resulting in the decrease of the
injured employee’s average weekly wage, there shall be paid to the
employee 66 and two-thirds percent (66 2/3 %) of the difference
between the employees average weekly wage prior to the accident
and his or her wage-earning capacity after the injury.

The claimant credibly testified concerning the dates and hours of lost wages

that he earned, beginning March 27, 2010, through July 30, 2010.  In addition, the

claimant submitted documentary evidence at the hearing, which was difficult to read

and understand.  (Cl. Ex. B)

It was clear from the record as a whole that the claimant was entitled to

temporary partial disability.  At the conclusion of the hearing, the parties were

encouraged to file an agreed order concerning the amount of temporary partial

disability.  Alternatively, the parties were directed to submit letter briefs addressing

the period and amounts of temporary partial claimed.  Subsequent to the hearing,

the claimant submitted a June 1, 2011, letter with attached online pay-stubs, which

were obtained from the employers website, reflecting that the claimant’s hours were

reduced by a total of 82.2 [sic] at $8.85 per hour, for a total of $725.88.  More



-10-

specifically, the pay-stubs reflect the following dates and loss of hours: 

Dates Regular Hours Hours Worked Hours Lost

March 27- April 9, 2010 48 24.62 23.38

April 10 - April 23, 2010 48 26.68 21.32

May 22 - June 4, 2010 48 29.53 18.47

July 17 - July 30, 2010 48 29.12 18.85

Total Lost             82.02

The claimant has proven that he lost 82.02 hours of wages at $8.85 per hour

for  a  total  of  lost  wages in the amount of $725.88.  The claimant is entitled to

two-thirds of his lost wages in the amount of $483.92.

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).
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The record supports the claim that all of the claimant’s treatment was

authorized.  The claimant’s credible testimony proves that the treatment was

reasonably necessary.

AWARD

Respondent, Claims Management, Inc., is hereby directed and ordered to

pay, to the claimant, $483.92 representing temporary partial disability for the

periods claimed.

Claimant’s attorney, Mr. Philip M. Wilson, is hereby awarded the maximum

statutory attorney’s fee of $120.98 of which $60.49 is to be paid by the respondents

and $60.49 is to be withheld from the claimant’s benefits pursuant to Ark. Code

Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


