
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G002621

JERROD D. STALLINGS, EMPLOYEE CLAIMANT

KROGER LIMITED PARTNERSHIP I, 
SELF-INSURED EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT SERVICES, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED MARCH 11, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by MS. ESTELLE DALE.

The respondent was represented by HONORABLE MICHAEL LEE
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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

December 14, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 23, 2010.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing

and are hereby accepted:

1. The employee/employer/TPA relationship existed on
January 20, 2010.

2. The claimant earned an average weekly wage of
$275.51 which would entitle him to TTD benefits at
the weekly rate of $184.00 and PPD benefits at the
weekly rate of $184.00.

3. The claimant worked at all relevant times until
April 1, 2010.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Compensability of back injury by specific incident
on January 20, 2010.

2. Temporary disability benefits from April 1, 2010,
to a date yet to be determined.

3. Unpaid medical expenses (reserved).

4. Reimbursement for education loans.

5. Mileage (reserved).

6. Future medical treatment (physical therapy/pain
management).

7. Permanent impairment and vocational rehabilitation
(reserved).

Respondent:

1. Compensability.

The record consists of two volumes:  (1) the

December 14, 2010, hearing transcript and the exhibits

contained therein, and (2) the claimant’s Motion to Submit

Additional Evidence filed on January 19, 2011, and the

respondent’s Response filed on January 26, 2011, which I

have “blue-backed” together for identification.  

DISCUSSION

The claimant contends that he sustained a compensable

back injury on January 20, 2010, in the course of his

employment at Kroger as a lead frozen food clerk. (Comm.

Exh. 1 p. 3) In this regard, the claimant explained at the

hearing that he was on his knees facing a glass door when an

approximately six foot high stack of cases of frozen
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biscuits behind him fell on top of him crushing him against

the door. (T. 12 - 13) The claimant testified that each 

case weighed between 30 and 40 pounds.  The claimant was 19

years old when the incident occurred. (C. Exh. 4 p. 1) 

The claimant testified that he screamed and cried, and

the manager came over and offered to call an ambulance. (T.

13 - 14) The claimant testified that he declined the offer

because he knew that he had too much to lose if something

was to happen. (T. 14) The claimant testified that he

continued to work until April 2, 2010, when it felt like

something snapped in his back brace, and he went to the

emergency room. (T. 14) The claimant testified at the

hearing conducted on December 14, 2010, that he has not

worked anywhere since April 2, 2010. (T. 37)

At the time of the incident, the claimant had a several

year history of working for Kroger or a Kroger contractor

named Sales and Service Retail Oriented Incorporated

(SASROI).  The claimant was 15 years old when he started to

work for Kroger. (T. 9) He started as a bagger, then later

worked as a checker, in produce, in dairy, in frozen foods,

in grocery, and in the drug GM section, i.e., in most areas

of the store except for the meat department and the deli.

(T. 23 - 24)

The claimant left Kroger a month or two after he

graduated from high school in May of 2008 to go to work for

SASROI. (T. 20, 23) While working for SASROI, the claimant
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led four employees and would remove discontinued items in

Kroger stores and reset an entire section. (T. 24, 25) The

claimant testified that he performed this work at every

store in Arkansas, Mississippi, and Memphis. (T. 19)

The claimant testified that he also sustained an

earlier injury in August of 2009, while working for SASROI

and testified that he did not file suit against Kroger over

that incident because he had too much to lose. (T. 10, 17)

After the injury while employed for SASROI in August of

2009, the claimant enrolled in college at UALR for the Fall

semester of 2009. (T. 21) He later returned to work for

Kroger as a lead frozen food clerk at the Indian Hills store

in November of 2009. (T. 11, 25) He attended night classes

from about 3:00 p.m. to about 8:30 p.m., and then worked

from 10:00 p.m. to 6:00 a.m. (T. 41) The claimant testified

that he completed the fall semester, and enrolled for the

Spring semester of 2010, but had to drop his classes in

March of 2010 after his Kroger injury because it became too

physically demanding to carry his books, walk the nearly

one-half mile from the parking lot to his classes, and

attend four classes each evening. (T. 21, 39-40) 

The claimant testified that he enrolled at ASU Beebe

for the Fall semester of 2010.  The claimant testified that

he took only one night class because he could not carry all

of the books on his back, and he attended that class at the
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high school in Cabot less than a mile from his parent’s home

where he now lives. (T. 38)

In addition to his described injuries in August of 2009

and in January of 2010, the claimant testified that he was a

restrained passenger in an automobile accident the night of

his bachelor party in October of 2010, and that he was told

that the automobile flipped seven times in the accident. (T.

29-30, 32) However, the claimant testified that he got

married seven hours later. (T. 29-30)

The claimant testified that he also recalled

hyperextending his back while roughhousing 8 or 9 years

earlier when he was approximately 10 or 12 years old. (T.

27)

The respondent does not deny that an incident occurred

at work on January 20, 2010, where stacked cases of frozen

biscuits fell on the claimant, however, the respondent

contends that the claimant’s back injury at issue pre-

existed that accident. (T. 47 - 48) For example, during the

course of the hearing, the respondent’s attorney noted the

claimant’s accident while working for SASROI in August of

2009 occurred only four months before the incident at issue.

(T. 17) Although the claimant initially testified that his

pain after the SASROI accident was a 2 or a 3, a medical

report from August of 2009 lists the claimant’s pain

complaint as 7 ½ to 8 ½. (T. 10, 18) Whereas the claimant

testified that his childhood back hyperextension occurred
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when he was 10 or 12, a physical therapy report following

the incident in August of 2009 contains a history of the

hyperextension occurring only four years earlier, i.e., when

the claimant was approximately 15 years old. (T. 26-27) An

x-ray in 2009 also contained a notation of a questionable

old compression fracture to the L5 vertebra versus a

congenital abnormality by the claimant’s lumbar spine. (T.

28)

If the claim is found compensable, the respondent also

contends that the claimant cannot establish that he is

entitled to temporary disability compensation, particularly

in light of Dr. Burns’ note dated May 3, 2010, returning the

claimant to work. (T. 48) To the extent that the claimant

seeks to have the respondent reimburse him for the

educational expenses associated with the courses at UALR

that he dropped in March of 2010, the respondent contends

that there is no provision in the Arkansas Workers’

Compensation Law providing for the type of reimbursement

sought by the claimant. (T. 48)

The claimant has also filed a motion to submit

additional evidence after the hearing, and the respondent

has filed an objection thereto.

Issue 1: Motion To Submit Additional Evidence.

Arkansas Code Annotated § 11-9-705(c)(1) (Repl. 2002)

provides that all evidence must be submitted at the initial

hearing on the claim.  In order to submit new evidence, the
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moving party must show that the newly discovered evidence is

(1) relevant; (2) is not cumulative; (3) will change the

result; and that (4) the party seeking to introduce the

evidence was diligent.  Mason v. Lauck, 232 Ark. 891, 340

S.W.2d 575 (1960); Haygood v. Belcher, 5 Ark. App. 127, 633

S.W.2d 391 (1982). The Commission has broad discretion with

reference to admission of evidence. Clark v. Peabody Testing

Service, 265 Ark. 489, 579 S.W.2d 360 (1979).

In the present case, the claimant’s representative

filed a motion to submit additional evidence on January 19,

2010.  In that motion she contends that (1) the respondent

did not provide the claimant with respondent’s medical

report exhibit until the day of the hearing; (2) the

claimant obtained rebuttal evidence as soon as possible

after the hearing; (3) she has included as Exhibit 1 a

letter from Dr. Burns stating why he wrote a return to work

on May 3, 2010; and (4) the proffered evidence rebuts two

errors in the respondent’s exhibits and will show that the

claimant has a valid claim.  The respondent objects to the

motion and denies that the claimant was not provided the

respondent’s exhibits until the day of the hearing. 

The claimant’s motion is denied for the following

reasons.  First, there is no Exhibit 1 included in the

claimant’s correspondence, and there is no letter from Dr.

Burns included.  In addition, the claimant’s motion does not

identify the two alleged errors in the respondent’s
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exhibits, and the motion fails to explain how the numerous

documents that were enclosed establish a valid claim.  Under

these circumstances, I find that the claimant has failed to

establish that the proffered exhibits are relevant to their

purported purpose.

Second, I find that the claimant has failed to

establish that he was diligent in presenting the new

evidence.  The claimant’s representative did not object at

the hearing that she had not seen the respondent’s medical

exhibits prior to the hearing.   The respondent’s attorney

has attached to his objection photocopies of a cover letter

sent seven days prior to the hearing and of an e-mail sent

seven days before the hearing that purport to include the

exhibits for the hearing.  In addition, the claimant’s

testimony and his representative’s questions indicate to me

that the claimant and his representative were aware at the

hearing of the possible significance of Dr. Burns’ release

dated May 3, 2010, and of a medical history in 2009 of a

hyperextension injury four years earlier in the respondent’s

medical exhibits. (See T. 14 line 21 - T. 15 line T. 19; T.

27 line 14 - T. 28 line  10) In fact, the representative

questioned the claimant about the 2010 release to work

during her direct examination, and the claimant testified

regarding his representative’s thoughts on the 2009 medical

history on cross-examination.  I am not persuaded on this

record that the claimant’s representative did not receive a
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copy of the respondent’s proposed medical exhibits from Mr.

Wright, at least by electronic mail, until the day of the

hearing. 

Third, for the following reasons, I also find that any

new letter from Dr. Burns offered now to rebut Dr. Burns’

release to work on May 3, 2010, would be cumulative and

would not change the outcome of the case.  In this regard,

the claimant has already credibly testified that he obtained

the release for Human Resources at Kroger in order to try to

keep his job. (T. 14-15) The claimant testified that he took

the note to Kroger, that any return to work was supposed to

be light duty, but Kroger had no light duty and refused to

return him to work. (T. 36) Notably, Dr. Scott Schlesinger

also authored a report on May 3, 2010.  Consistent with the

claimant’s recollection of events, Dr. Schlesinger indicated

that the claimant will need to be off work unless there is

sedentary work available. (C. Exh. 1 Exh. 5) Also of note,

on May 13, 2010, only 10 days after his earlier certificate

of release, Dr. Burns indicated that the claimant had been

in severe pain and unable to work. (C. Exh. 4 p. 7) Thus, to

the extent that the respondent contends that a release by

Dr. Burns on May 3, 2010, ended the claimant’s alleged

disability, I conclude that medical reports and witness

testimony already in the record adequately place Dr. Burns’

earlier release to work into proper perspective, and any
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further explanation from Dr. Burns at this time would be

cumulative. 

Issue 2: Compensability Of Alleged Back Injury.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present case, the In-Store Investigation Report

in the record indicates that, consistent with the claimant’s

testimony, the claimant was stocking product on the bottom

shelf of frozen foods when cases of biscuits fell off of a

pallet hitting him in the back on January 20, 2010. (C. Exh.

5) Since the claimant was stocking product when the incident

occurred, I find that any physical injury that the claimant

sustained as a result of that incident arose out of and

occurred in the course of his employment.  I also find that

a stack of 30 - 40 pound cases falling and hitting the
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claimant in the back is a specific incident, and is

identifiable by time and place of occurrence, as those terms

are used in the Arkansas Workers’ Compensation Law.

However, as discussed above, the respondent in the

present case contends that the claimant’s back injury

preexisted that incident, and the issue in the present case

is whether the claimant’s alleged new injury is established

by objective medical findings, and whether the incident at

work in fact caused an internal injury to the claimant’s

back that caused disability and/or required medical services

under circumstances where the claimant has a history of

preexisting back abnormalities before the incident, and the

claimant also continued to work from January 21, 2010, to

April 2, 2010, after the incident.  On this record, I find

for the following reasons that the claimant has established

by a preponderance of the evidence that he sustained a

physical injury on January 21, 2010, to the intervertebral

disc at the L4-5 level of his lumbar spine which is

established by objective medical findings and which caused

disability and required medical treatment.

In these regards, I note that the claimant has

undergone at least two MRIs to his lumber spine as a young

adult.  Dr. James Gregory performed the first MRI on

September 11, 2009, i.e., after the 2009 incident, and Dr.

Gregory performed the second MRI on April 13, 2010, shortly

after the claimant stopped working after the second
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1I note that Dr. Burns’ letter of April 15, 2010, mistakenly
states that the pre-existing abnormality was also at L4-5,
whereas Dr. Gregory’s radiological report makes clear that
the earlier abnormality was at L5-S1.

incident.  According to Dr. Gregory’s impressions, the first

MRI indicated no abnormalities except at the L5-S1 level,

where there was a loss of disc height and some bulging disc

material protruding to the right encroaching on the right L5

nerve root. (C. Exh. 2 p. 3) The second MRI continued to

show bulging disc material at L5-S1, but also indicated at

L4-5 an annular tear and herniated subligamentous material

extending centrally into the canal at L4-5. (C. Exh. 2 p. 1)

Dr. Gregory specifically indicated that the annular tear and

herniated disc material at L4-5 had occurred after the

previous MRI. (C. Exh. 2 p. 2)

As a result of the comparative MRI studies and/or the

claimant’s history, five treating physicians in this case

(including two renowned neurosurgeons) have each rendered

opinions in the record that the claimant sustained a new

injury.  Those five physicians include Dr. Gregory, whose

radiological conclusions are discussed above.  In addition,

Dr. Stan Burns, who treated the claimant after both the 2009

incident and after the 2010 incident, stated on April 15,

2010, that the repeat MRI shows “NEW” disc herniation at L4-

51. (C. Exh. 1 p. 1) Dr. Scott Schlesinger, a neurosurgeon

who saw the claimant on Dr. Burns’ referral, opined on

May 17, 2010, that based on the MRIs and the claimant’s
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young age, the accident in January of 2010, more likely than

not, led to the changes on the more recent MRI. (C. Exh. 1

p. 6) Dr. Michael Calhoun, a second neurosurgeon, opined on

May 21, 2010, that the patient most assuredly appeared to

have suffered a new injury in January of 2010 based on the

new findings on the latest MRI and his symptoms. (C. Exh. 1

p. 7) Finally, Dr. William Warren wrote in a letter dated

October 18, 2010, that he saw the claimant on March 29,

2010, for a back injury that occurred on January 20, 2010,

and that this was a new injury. (C. Exh. 1 p. 11)

In light of the objective MRI findings in 2010 of a new

annular tear at L4-5 and new herniated disk material at L4-

5, when combined with the several opinions that the claimant

sustained a new injury in January of 2010, and the lack of

any test results or medical opinions in the record

indicating that the claimant did not experience a new injury

in January of 2010, I find that, contrary to the

respondent’s contention, the claimant has established that 

he sustained a new internal physical injury at the L4-5

level of his spine which is established by objective medical

findings, and which was caused by the accident that occurred

on January 20, 2010. 

With regard to whether it was the injury from January

of 2010 or some preexisting condition that caused the

claimant’s need for medical treatment beginning in March of

2010 and his disability beginning in April of 2010, I note
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that following the claimant’s injury in August of 2009, he

attended night school at UALR for the Fall semester

(including carrying the heavy books between his car and his

classes), and also returned to work on a night shift for

Kroger in November of 2009.  The last medical report in the

hearing record following the injury in August of 2009,

appears to be Dr. Gregory’s MRI performed on September 11,

2009.  I also note that Dr. Burns’ letter of April 15, 2010,

contains a history that the claimant was injured on

January 20, 2010, and that the claimant’s “injury triggered

a marked worsening of his back pain and the pain did not go

away and the pain worsened and it is now unbearable

according to the patient.” (C. Exh. 1 p. 1)

While I recognize that the hearing record contains a

history from North Hills Family Medical Center’s physical

therapy department on August 28, 2009, indicating that the

claimant’s back pain began four years earlier, I note

another note from North Hills Family Medical Center from a

week earlier on August 21, 2009, indicates that the

claimant’s pain had been occurring for 3 - 5 days. (Compare

R. Exh. 1 p. 23, 12) Notably, the claimant received physical

therapy in 2009 for reported hypermobility at the L5-S1

level of his spine. (R.  Exh. 1 p. 13) There is no

indication in the medical reports from 2010 that the

claimant’s treatment at issue in 2010 was related to

hypermobility at the L5-S1 level of his spine.  I also note
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that none of the physicians who treated the claimant in 2010

have in any way related their treatment to any condition

identified as preexisting the accident on January 20, 2010.

In light of the new objective findings on the

claimant’s 2010 MRI at L4-5, the medical opinions indicating

that the claimant sustained a new injury at L4-5 in January

of 2010, the claimant’s lack of documented treatment in 2009

after his September MRI, his enrollment and completion of

night classes in the Fall of 2009, his return to work in

November of 2009, and the history recorded by Dr. Burns on

April 15, 2010, which I find credible, the claimant has

established by a preponderance of the evidence that his new

back injury from January 20, 2010, and not any preexisting

condition, caused his disability beginning in April of 2010

and required medical treatment beginning in March of 2010.

Consequently, I find that the claimant has established

by a preponderance of the evidence each of the requirements

necessary to establish that he sustained a compensable

injury at the L4-5 level of his spine on January 20, 2010.

Issue 3: Reimbursement Of Educational Expenses

To the extent that the claimant seeks reimbursement of

his college expenses associated with the classes that he was

constrained to drop in the Spring semester of 2010 when they

became too physically demanding, I note that Arkansas Code

Annotated Section 11-9-505(b)(1) provides in relevant part

that: 
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an employee who is entitled to receive compensation
benefits for permanent disability and who has not been
offered an opportunity to return to work or
reemployment assistance shall be paid reasonable
expenses of travel and maintenance and other necessary
costs of a program of vocational rehabilitation if the
commission finds that the program is reasonable in
relation to the disability sustained by the employee.

In the present case, there has yet to be any

determination whether the claimant will or will not be

entitled to benefits for permanent disability.  In addition,

rather than presenting a plan of proposed future vocational

rehabilitation, the claimant in the present case seeks

reimbursement for a semester of college course work that he

failed to complete.  I see no authority in Arkansas Code

Annotated section 11-9-505 or elsewhere in the Arkansas

Workers’ Compensation Law to award the claimant the

reimbursement that he seeks.  Consequently, the claimant’s

request is denied. 

Issue 4: Temporary Disability And Additional Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the
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Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).  Medical treatment

intended to reduce or enable an injured worker to cope with

chronic pain attributable to a compensable injury may

constitute reasonably necessary medical treatment.  Patchell

v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004). 

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that the claimant has

established by a preponderance of the evidence that he has

remained within his healing period and temporarily disabled

from working from April 2, 2010, through the date of the

hearing on December 14, 2010, and continuing to a date yet

to be determined.

To the extent that the respondent contends that either

the claimant’s healing period or his inability to work ended

with Dr. Burns’ release to return to work beginning on
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May 3, 2010, I again find credible the claimant’s testimony

that he obtained the release in order to return to light

duty work at Kroger that never materialized. (T. 36)

Consequently, I find much more valuable Dr. Schlesinger’s

indication on May 3, 2010, that the claimant would need to

remain off work unless sedentary work became available. (C.

Exh. 1 Exh. 5) Notwithstanding the claimant’s training and

work history at Kroger, his employer did not or would not

offer the claimant any work to return to.  Also of note, on

May 13, 2010, only 10 days after his earlier certificate of

release, Dr. Burns indicated that the claimant had been in

severe pain and unable to work. (C. Exh. 4 p. 7)

I also conclude that the preponderance of the credible

evidence establishes that the claimant’s inability to work

continued thereafter through the date of the hearing and

continuing to a date yet to be determined.  On this point, I

am persuaded not only by Dr. Burns’ indication on May 13,

2010, that the claimant was unable to work, but also by Dr.

Burns’ indication on September 7, 2010, that the claimant

will have a temporary disability tag for his car until his

back is in better shape. (C. Exh. 4 p. 12) I am persuaded by

the claimant’s testimony that he has not returned to work,

and I find credible the claimant’s testimony that he only

took one class in the Fall of 2010 because of the weight of

the books involved.  I note that Dr. Calhoun to date has not

lifted his sedentary work restrictions.  To date, Dr. Burns
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has not indicated that the claimant is no longer unable to

work or that the claimant’s back is now in better shape than

when the claimant was to receive a temporary disability tag

for his car in September.

Consequently, after considering the claimant’s age, his

education, his limited work experience in Kroger stores, his

inability to obtain light duty work from Kroger, his lack of

further employment elsewhere, his reason for taking only one

class in the Fall of 2010, the restrictions imposed on his

employment by Dr. Calhoun if the claimant is going to be

able to return to work in his present condition, and Dr.

Burns’ indication in May and September that the claimant is

temporarily disabled from working, I find that the claimant

has established by a preponderance of the evidence that he

has been totally unable to work from April 2, 2010, through

December 14, 2010, and continuing to a date yet to be

determined.

I also find that the claimant has established by a

preponderance of the evidence that he remained within the

healing period for his L4-5 annular tear and L4-5 disc

herniation injury at the time of the hearing on December 14,

2010, and that he is entitled to an award of additional

medical treatment for that injury.  In these regards, I note

that in the Summer of 2010 the claimant went through a

progression of at first back pain, then back pain radiating

into his legs, but then later back pain only. (Compare C.
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2The record is not clear as to the extent of treatment
and/or disability benefits, if any, that the respondent
provided to the claimant before controverting this claim in
its entirety.

Exh. 1 p. 2, 7, 10) During the course of the summer, Dr.

Calhoun performed two epidural steroid injections (the

second because the claimant could not afford to pay for

physical therapy), and the claimant was also briefly

admitted into the emergency room for pain control. (C. Exh.

1 p. 10) However, by September 3, 2010, Dr. Calhoun

concluded that further injections or surgery would not be of

benefit for purely lower back pain.  Consequently, Dr.

Calhoun proposed on September 3, 2010, that it would be best

to refer the claimant to a pain management physician. (C.

Exh. 1 p. 10)

The respondent has denied this claim in its entirety2. 

The claim was the subject of prehearing telephone

conferences between the parties and this examiner beginning

on October 18, 2010, and there is no indication that the

claimant at the time of the hearing held on December 14,

2010, had yet received the proposed referral and treatment

from a pain management physician proposed by Dr. Calhoun. 

Because the claimant has not yet had the benefit of the

prescribed treatment from a pain specialist, I find that he

remains within his healing period.  City of Fouke v.

Buttrum, 59 Ark. App. 219, 956 S.W.2d 193 (1997)
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In reaching my conclusions, I recognize that the

persistence of pain alone is not enough to extend the

healing period provided that the underlying condition has

stabilized. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).  Here, however, I see no indication

that the claimant’s reportedly intense low back pain is

expected to be permanent, and I find that it is the referral

to a pain specialist for treatment to hopefully permanently

reduce the claimant’s pain to a more acceptable level, and

not the persistence of the pain itself, that kept the

claimant within his healing period through the date of the

hearing.  

In reaching my conclusions, I also note again that the

claimant was involved in a serious motor vehicle accident on

October 10, 2010.  However, I note that the claimant was

apparently treated and released that morning and got married

later that same day.  The respondent has not contended that

the motor vehicle accident was an independent intervening

cause of the claimant’s disability or need for treatment

after that incident, and in light of Dr. Calhoun’s proposed

referral for pain management months before the accident, the

claimant’s limited activities before the accident, his

continued activities after the accident, and the lack of any

new diagnostic findings after the accident in Dr. Burns’

October 14, 2010, report, I find that the claimant has

established by a preponderance of the evidence that his need
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for pain management at this time is causally related to the

annular tear and herniated disk that he sustained on January

20, 2010, and not caused by the motor vehicle accident that

he was in on October 10, 2010.  

Dr. Calhoun has already discharged the claimant as of

September of 2010, apparently without making a referral to a

specific pain management physician to take over the

claimant’s care as proposed.  Dr. Schlesinger is familiar

with the claimant’s injury as well as being an appropriate

physician to evaluate the claimant after an absence of

treatment.  Consequently, I agree with the claimant’s

representative’s proposal on page 46 of the hearing

transcript that the claimant at this time should return to

Dr. Schlesinger to determine his appropriate care or

referrals, including but not limited to, a referral to a

pain management physician as previously proposed by Dr.

Calhoun.      

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/TPA relationship existed on
January 20, 2010.

2. The claimant earned an average weekly wage of
$275.51 which would entitle him to TTD benefits at
the weekly rate of $184.00 and PPD benefits at the
weekly rate of $184.00.

3. The claimant worked at all relevant times until
April 1, 2010.

4. The claimant’s Motion to Submit Additional
Evidence is denied.
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5. The claimant has established by a preponderance of
the evidence that he sustained a compensable
injury to the L4-5 level of his lumbar spine on
January 20, 2010.

6. The claimant’s request to be reimbursed for the
expense of his college classes that he dropped in
March of 2010 is denied.

7. The claimant has established by a preponderance of
the evidence that he has been temporarily totally
disabled beginning on April 2, 2010, and
continuing to a date yet to be determined.

8. The claimant has established by a preponderance of
the evidence that additional medical treatment at
the direction of Dr. Scott Schlesinger is
reasonably necessary for his compensable injury.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


