
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G005913

WILLIAM G. SMITH, EMPLOYEE CLAIMANT

GLAZERS DISTRIBUTORS OF ARKANSAS, INC.,
EMPLOYER RESPONDENT

TRAVELERS INDEMNITY COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED MAY 3, 2011

Hearing before Administrative Law Judge Barbara Webb on February 2, 2011, in
Little Rock, Pulaski County, Arkansas.  

The claimant appeared pro se.

The respondents were represented by Mr. Phillip Cuffman, Attorney at Law, Little
Rock, Arkansas.  

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on February 2, 2011, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on December 7, 2010.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the December 7, 2010 Pre-hearing Order is made a part of the

hearing record as Commission Exhibit No. 1.  By agreement of the parties, the

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about April

30, 2010, when the claimant contends he sustained a compensable

injury to his right foot and toe.

3. The parties agree that if the claimant’s injury is found to be

compensable, he is entitled to the maximum compensation rates

allowed by law.

ISSUES

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of claimant’s alleged April 30, 2010, injury.

2. If found compensable, claimant’s entitlement to appropriate benefits.

3. All other issues are reserved.

The record consists of a one volume transcript of the February 2, 2011,

hearing, consisting of the testimony of William G. Smith, Kostancia J. Smith, Brenda

Lovelace, James Ursery, Sherry Farrow, and all documentary evidence consisting

of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s Exhibit 1 (VNA St.

Vincent Home Care Vital Sign Log);  Respondents’ Exhibit No. 1 (Medical Reports);

and Respondents’ Exhibit No. 2 (Report of Injury Pamphlet).

 FACTUAL BACKGROUND

William Smith testified that he is 58 years old (d.o.b. November 26, 1952).

He graduated high school.  He worked at the Electric Co-op for approximately

seven years.  He also worked in shipping and handling for Otasco for nine years.
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He worked at Southern Farmers in shipping of farm products for six years.  He

worked in maintenance for the Little Rock City Water Department for four or five

years.  He began working for the respondents, Glazers Distributors, on May 14,

2001.   He worked at Glazers for nine years.  He was injured on April 30, 2010, and

was terminated on August 2, 2010.  He explained that Glazers is an alcohol

distribution warehouse.  He started out loading trucks and was eventually assigned

to “jackpot”, where he would take inventory from the conveyors and take it to the

bays for shipping.  He explained that the inventory consisted of glass and plastic

bottles.  On April 30, 2010, he was working on jackpot and was cleaning up after

the shift when he got some glass in his foot.  He explained that he did not realize

he had gotten the glass in his foot.  He passed out in his car in his driveway.  He

explained that he was diabetic and lost consciousness.  He testified that he could

not remember a lot of what happened after he lost consciousness.  He recalled

going to the emergency room on May 3, 2010.  He explained that his toe was

amputated due to the infection that had developed.  He stayed in the hospital for

approximately four days. He returned to the hospital for an additional six days after

passing out again.  Smith testified that he told everyone about the amputation of his

toe due to the glass in his foot.  He was sent to a number of doctors.  He was

initially seen by Dr. Percy and eventually referred to Dr. Nguyen.  He used his

health insurance through United Healthcare to pay for his medical treatment and

prescriptions.  He explained that he is now broke and cannot see the doctors
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because he cannot pay the co-pays.  He  did not return to work because his hip, his

back and his legs are still hurting.  

He testified that he had gotten some glass in his shoes the week before he

got the glass in his toe, but he had picked it out and it didn’t bother him.  He

explained that he is trying to get on disability.  He did not collect unemployment.

He explained that both of his feet hurt now and his back is messed up as a result

of his toe being cut off.  

On cross-examination, he admitted he had diabetes prior to working at

Glazers.  His wife found the glass in his feet.  His wife took the glass out of his feet

prior to taking him to the hospital.  He never talked with James Ursery, his

supervisor, about being hurt at work. He filled out the paperwork for short-term

disability, but testified that he never got any money.  

Kostancia Smith, the claimant’s wife, testified for the claimant.  She married

the claimant in April of 2010 and knew him for approximately three years prior to

marriage.  She recalled that Smith came home and fell asleep in the car.  She had

her stepson go to the car and bring him in the house.  She notice that his foot had

pus on the bottom of his sock.  She explained that his toe looked like it was slashed

and there was some glass in his shoe.  The glass had gone through the shoe and

broke off inside the shoe and a piece was in his little pinky toe.  She removed the

glass form his toe.  She said that Smith passed out again after she showed him the

glass.  She put a warm towel around the toe and called 9-1-1.  She went to the

hospital with him.  She explained that when they got to the hospital, his toe had to
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be amputated.  She testified that he returned home from the hospital, but had a

nervous breakdown when he realized his toe was gone.  She sent him back to the

hospital by ambulance.  He stayed about a week-and-a half.  She testified that he

was taking his medicine for diabetes at the time she discovered the glass in his toe.

He had not missed work and was working on a regular schedule.  He would

complain about his back hurting when he came home from work but on that

particular day he did not get out of his car and she knew something was wrong.

Mrs. Smith testified that her husband is not able to do the outdoor activities

that he used to do.  He can walk but sometimes he wanders off.  He cannot drive.

He gets nervous and shaky at times.  She explained that her husband spends a

typical day of being quiet, crying, and frustrated.  She explained that he currently

takes his sugar medicine.  She went with her husband back to the job after the

accident and met with a lady.  She told her that his toe had been amputated

because they found glass in his toe from his job.  She gave him a card with the

name and phone number of someone to call.  She explained that the line was

always busy or you would be put on hold.

Brenda Lovelace testified that she was the claimant’s mother-in-law.  She

has known the claimant for five years.  She explained that the claimant told her that

he had been sent for a drug test and that’s when he first found out he had sugar

diabetes.  He told her that his co-workers were making fun of him because he was

taking diabetic pills.  She explained that she was also diabetic and had two toes

amputated.  She testified that her daughter called her on the day she found her
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husband in the car and she took Smith to the doctor.  She explained that he went

by ambulance the next day to the hospital.

James Ursery testified for the respondents.  He has worked with Glazers for

two-and-a-half years.  He was the claimant’s supervisor on the evening shift for

approximately one year and six months.  His first contact with Smith after April 30,

2010, was on Monday, May 3.  He received a phone call message from Smith that

told him that he would be out that night since he was having a problem with his feet.

He tried to call him back.  He talked with Smith on Tuesday, May 4th.  Smith told

Ursery that he was still in the hospital and had a problem with his feet.  He told him

that he did not want to lose his job, but didn’t know when he would be back at work.

Ursery assured him that he would not lose his job but asked him to stay in contact

with him.  On Wednesday, he told him to contact Sherry Farrow to begin the

paperwork for FMLA to protect his job.  He explained that if Smith had told him that

he had hurt himself on the job, he would have prepared and filed a report.  Ursery

testified that Smith worked in the most high traffic area of the warehouse, where

from time to time a bottle is broken.  But he explained that because the area is high

traffic the area would be maintained and any broken glass immediately cleaned up

by the person responsible for the breakage.

On cross-examination, Ursery testified that the claimant always showed up

for work on time.  He was not aware that the claimant had a drug test, but that the

company requires a yearly physical.  He was not aware that Smith was diabetic.

Smith did not complain of back or leg problems.  
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Sherry Farrow testified for the respondents.  She is the office manager for

Glazers and handles the workers’ compensation claims.  She met with the claimant

and his wife to discuss FMLA following the incident with his foot.  She testified that

they did not say anything about an on-the-job injury or that his problem was related

to his job.  She explained that if they had reported it as a job related problem, she

would have immediately filled out a workers’ compensation claim and sent Smith

down for a drug and alcohol screen.  She explained that any time an employee is

going to be out longer than three days, they are required to file family medical leave

and short-term disability.  She gave Smith a card that explained how they could get

in touch with Prudential to start the process.  She explained that the company

offered twelve weeks of short-term disability and long-term disability which is up to

two years. She testified that Smith did receive short-term disability after he

exhausted any sick or vacation time.  She explained that his benefits stopped

because Smith did not re-file for an extension of his benefits.  She testified that she

asked her payroll clerk to call Smith to talk to him about getting in touch with

Prudential about extending his benefits because she knew he was getting close to

running out of his short term disability.  Smith returned to her office and requested

assistance in processing some paperwork.  She explained to Smith and his wife that

they needed to work with Prudential because Glazers did not handle his benefits.

She gave him another card and explained to him that his doctor and Prudential

needed to get together to file for his extended benefits, but that he had not done so

and his short-term benefits had ended on June 1, 2010.  She explained that all
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employees are trained to immediately report an on-the-job injury to their supervisor

or another manager, submit to a drug and alcohol test, and fill out the appropriate

forms.  

On rebuttal, Smith testified that he did not receive any benefits nor did he

receive a call from the payroll clerk.  He testified that he told an unidentified lady

from Glazers that he did not want to go back to work because of his health.  He did

not recall whether he received the form which provides information about reporting

a workers’ compensation claim.  He testified that he received pay for 40 hours of

sick leave in his last paycheck but disputed that he received any pay for additional

sick leave, vacation leave, or short-term disability as shown in the records. 

The medical records reflect that the claimant presented to the emergency

room at Baptist Medical Center on May 4, 2010, with complaints of pain, swelling,

and blackish discoloration of his right foot.  The records reflect that Smith and his

son provided a history that he had been having increasing pain and redness

associated with the blackish discoloration of the little toe of the right foot for the last

one week.  He reported that the symptoms had started slowly about one week ago

and later on he noticed his little toe being blackish.  He also reported on and off

fevers.  He denied any history of obvious injury to the leg and no history of any

ulcers or bleeding.  However, he “says that he is involved in manual labor work and

he might have knocked his foot into something when he is at work”.  He reported

that he had been taking some medications at home with no relief of his symptoms.

He was diagnosed with cellulitis of the right foot and gangrene of the right little toe.
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He reported that he had been diagnosed with diabetes a year ago and that he

doesn’t check his sugars at home but is compliant with all his medications as

prescribed.  He saw his primary care physician six months earlier and said he was

not really compliant with his diet habits and does not know whether his sugars have

been under control.  He was started on IV antibiotics, IV fluids, and referred for an

orthopedic foot consult.  On May 5, 2010, the claimant was seen by Dr. Larry

Nguyen.  Following the examination, the claimant underwent an amputation of the

right fifth toe.  He was discharged from the hospital on May 7, 2010, with a plan for

IV antibiotics until June 16, 2010, and follow-up for orthopedic, IV, and blood sugar

checks.  

Smith was readmitted to Baptist Medical Center on May 29, 2010, after

reporting that yesterday he started developing chills, fevers, and sweats to the point

he passed out today.  He was found to have gram-negative bacteremia, which was

later identified as Klebsiella.  He was given IV antibiotics and improved quickly.  He

was also found to have a left subclavian vein partial thrombosis probably secondary

to PICC line insertion, and started on IV anticoagulation with Coumadin.  He was

discharged on June 3, 2010, with oral antibiotics, Coumadin, and Arixtra.  He was

directed to follow-up with his primary care physician for an INR check and

scheduled to see Dr. Nugent and Dr. Delpay in three weeks.  

 DISCUSSION

The claimant contends he sustained a compensable injury on April 30, 2010,

and is entitled to appropriate benefits.
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The respondents contend that the claimant did not suffer a compensable

injury.

I.  Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence;

 (ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

Objective medical evidence is necessary to establish the existence and

extent of an injury, but it is not essential to establish the causal relationship

between the injury and the job.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002); Wal-

Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

In the instant case, the claimant is alleging that he experienced pain and

swelling in his right foot after getting a piece of glass in his shoe while working at

Glazers on April 30, 2010.  The credible evidence demonstrates that Smith had
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been diagnosed with diabetes approximately one year earlier.  Smith contends that

his diabetes did not interfere with his ability to work until his work injury in April of

2010.  

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

In the instant case, the claimant and his wife were the only witnesses that

testified that the claimant had gotten a piece of glass in his toe while at work in

March of 2010.  At the time he sought medical treatment on May 4, 2010, the

records reveal that Smith reported that he had pain in his right foot and toe which

had started approximately one week earlier and progressively worsened with no

known injury.  There is no history provided by the claimant or his family of broken

glass as the original source of his toe problem mentioned in any medical record of
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the claimant even when it became apparent that Smith was going to have to

undergo an amputation of the little toe on his right foot.         

 Based on the preponderance of the evidence, I find that the claimant has

failed to prove that his foot and toe problems  were caused by a specific incident

on April 30, 2010, at work while performing his job duties for Glaziers Distributors.

II.  Causation

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. Respondents question

whether claimant has established a causal connection between the work-related

incident and the need for medical treatment.  In a workers’ compensation case, a

claimant must prove a causal connection between the work-related accident and the

disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36

(2000).  The determination of whether a causal connection exists is a question of

fact for the Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S.W.2d 645 (1998).

The Arkansas Court of Appeals has held:
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the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC
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22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

The central issue in this case is whether the claimant’s right foot and toe

problems on or after April 30, 2010, are compensable.  In order to meet his burden

of proof, the claimant must establish the causal relationship between the cellulitis

and gangrene in his right foot and toe and the alleged employment-related accident

of April 30, 2010.  The claimant testified that prior to April 30, 2010, he had not

experienced any problems with his right toe or foot.  He testified that after the

incident, he was unable to return to his regular work duties because of health

problems which were caused by the amputation of his toe as a result of a broken

piece of glass in his shoe from his workplace.  However, Smith admitted that he

could not recall what had happened to cause him to lose consciousness in his car

or the events which led up to his hospitalization which resulted in the amputation

of his little toe.  His wife was the only witness who testified that she actually

removed a piece of glass from his toe prior to taking him for medical treatment.  The

claimant originally testified that he reported the injury to his toe as work-related to

everyone at Glazers, but as his testimony evolved admitted that he had not told his
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supervisor that he believed his foot and toe problems were work related.  Although

Mrs. Smith testified that she told Sherry Farrow that they believed his foot and toe

problems were caused while he was on the job, this testimony is directly

contradicted by the testimony of Sherry Farrow, who explained that if she had been

told that the claimant’s problems were work related, she would have followed

procedures related to a workers’ compensation claim instead of the FMLA and short

term disability procedures.  I find that the testimony of Sherry Farrow is more

credible than the testimony of the claimant or his wife.  Farrow’s testimony is

corroborated by the claimant’s supervisor, James Ursery, who also testified that the

claim would have been handled differently if the claimant had told him that his

problems were work related.  The omission from any of the medical records offered

into evidence that the claimant’s problems were the result of a piece of broken glass

or other event at work other than a general reference to “manual labor” and the

possibility of “knocking” his foot into something at work is revealing evidence which

further weighs against the claimant’s version of the cause of his foot and toe

problems.  The medical evidence showed that prior to April of 2010, the claimant

suffered from diabetes which was not properly monitored by the claimant.

The medical records reveal that at the emergency room, the claimant told the

doctor that the pain had started a week earlier and had progressively worsened.

He could not recall a specific trauma.  The  first time that the claimant reported a

work related accident was after his short-term disability benefits were terminated.
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In summary, I find that the claimant has failed to prove by a preponderance

of the credible evidence that his right foot and toe problems on or after April 30,

2010, were causally related to a work-related incident on April 30, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 

2. The employer/employee/carrier relationship existed on or about April

30, 2010, when the claimant contends he sustained a compensable

injury to his right foot and toe.

3. The parties agree that if the claimant’s injury is found to be

compensable, he is entitled to the maximum compensation rates

allowed by law.

4. The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable injury to his right foot and toe on

April 30, 2010.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge
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