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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F903083 & F907175

ROBERT SMITH, EMPLOYEE CLAIMANT

DIAMOND CITY POLICE DEPARTMENT,
EMPLOYER RESPONDENT

ARKANSAS MUNICIPAL LEAGUE,WCT,
INSURANCE CARRIER             RESPONDENT

OPINION FILED JULY 19, 2011 

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Mountain Home, Baxter County, Arkansas.

Claimant was represented by Mr. Frederick S. “Rick,” Spencer,
Attorney at Law, Mountain Home, Arkansas.  

Respondents were represented by Mr. J. Chris Bradley, Attorney at
Law, North Little Rock, Arkansas.   

                   STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 20,

2011, in Mountain Home, Arkansas.  A Prehearing Order was entered

in this case on January 21, 2011.  This Prehearing Order reflects

the stipulations offered by the parties and the issues to be

litigated, as well as the parties’ respective contentions.

     The following stipulations were submitted by the parties

during the prehearing conference or at the time of hearing. 

These stipulations are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including in February and March of

2009.

3.  The claimant’s temporary total disability rate is

$253.00, and his permanent partial disability rate is $190.00, if

he is found to be acting as a police officer. His compensation

rate is $20.00, if claimant is found to be acting as a volunteer

firefighter.

     4.  These claims have been controverted in their entirety.

5.  At the time of the hearing, the parties stipulated that 

the claimant was acting as a policeman for Diamond City during

the February 12, 2009 incident, which occurred outside city hall.

     By agreement of the parties, the issues to be litigated  

at the hearing were as follows:

     1.  Compensability of the claimant’s alleged neck, left 

shoulder, left arm, left hand and back injuries.

2.  Whether the claimant was volunteer firefighter on March 9,

2009.

3.  Reasonable and necessary medical treatment.

     The claimant’s and respondents’ contentions are set out in 

their response to the Prehearing Questionnaire.  These are hereby

incorporated herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of April 20, 2011, and the documents
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contained therein. 

     The following witnesses testified at the hearing: Gary

Freitas, Don Bennett, Ruth Meyer, Don West, the claimant and

Susan Smith.

                          DISCUSSION

     During the hearing, Gary Freitas gave testimony on behalf of

the claimant.  He is a police officer for Diamond City.  Officer

Freitas has worked for the respondent-employer some three and a

half years.  He agreed that he was employed with them during the

time of the claimant’s alleged injury. 

     Regarding the February 12, 2009 incident, Officer Freitas

testified:

A Yes, sir.

Q In your own words, would you just tell us what happened
that day that there was a fracas, apparently, of a fight, or
whatever went on in, I guess, it was the city council
chambers?

A It was right outside the city hall, right after a city
council meeting. 

Q What happened?  Just tell the Judge in your own words.

A When I exited the building, I observed my chief with
one individual and Officer Smith with another.  The
individual was struggling with Officer Smith.  I approached
him.  They kept struggling.  We all three went to the
ground, and the suspect was put in handcuffs at that time,
and then the fight was broke up.

Q Who was the subject that was --

A Bud Dalton.

Q Who is that?



4

A A citizen of the city.

Q And he had apparently jumped on the mayor, or tried to?

A From the reports that we've gotten, yes.

Q Okay.  All three of you went to the ground, is that
correct?

A Yes, sir.
   

     Officer Freitas essentially testified that he became aware

of the claimant’s injury later that evening.  According to

Officer Freitas, he observed the claimant rubbing his neck and

his left shoulder, and he appeared to be in pain.  He testified

that at the time of the city council incident and later on that

evening, they were both on duty.

     According to Officer Freitas, as time went on, he observed

the claimant having more problems.  He complained of soreness and

pain in his neck and shoulder.  Officer Freitas denied having

ever observed the claimant have any symptoms of this nature

before the altercation at city hall.        

     He agreed that prior to the incident, the claimant appeared

to be healthy.  Officer Freitas also agreed that he fully trusted

the claimant as a back up if there was ever any kind of problem.

     Officer Freitas admitted that he saw the claimant during the

fire incident of March 9, 2009.  He further admitted that when he

arrived at the scene, the claimant was there dressed in an off-

duty uniform with badge, gun, handcuffs, and in a patrol car.    

According to Officer Freitas, as far as he was concerned, at that

point, the claimant could have been working as an officer, as
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well as helping with the fire.  He denied that the claimant had

on any type of fireman’s hat, or anything of that sort.  

     He essentially testified that when he arrived, the claimant  

was spraying water to protect the structure.  According to

Officer Freitas, at the time of this incident, there were a total

of three policemen working for Diamond City, himself, the

claimant, and Chief Bennett.  He stated that at that time, the

population of Diamond City was less than 800.

     On cross examination, Officer Freitas stated that he is a

patrol officer.  His certification is Reserve Part-time II Police

Officer.  According to Officer Freitas, they have the same

authority as a full-time officer, except they are only allowed to

work up to 19 hours a week.  He agreed that they have to get an

accreditation from the academy to hold that position.  Officer

Freitas agreed that if an officer wanted to work more than 19

hours a week, then one would have to become certified as a Part-

Time I.  According to Officer Freitas, the claimant was a full-

time officer.  He agreed that when one is hired as a full-time

officer, the department has one year to send them to the academy

to become certified.

     Regarding the February 12, 2009 incident, Officer Freitas

further explained:

Q All right.  When you walked out, did you see this
citizen, Dalton, attacking, or where was Dalton, actually?

A They were outside the front doors, and him and Mr.
Smith were in an altercation.

Q Now, that's Dalton and Officer Smith?
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A Yes, sir.

Q And when you say altercation, what were they doing?

A He was struggling while Officer Smith was trying to
subdue him and back him away from the other individuals that
were there.

Q So hands were on each other?

A Yes, sir.

Q Now, there's a third person involved in this
altercation?

A Yes, sir.

Q Who was that?

A The mayor.

Q And was the mayor's hands on either body?

A No, sir.

Q So they went to the ground, and then what happened to
Mr. Smith that you saw?

A I put handcuffs on him, or Mr. Smith?

Q Yes, sir.

A I'm sorry.  

Q Officer Smith.

A He was right next to me on the ground trying to subdue
Mr. Dalton.

Q Did you observe any physical injury to Officer Smith at
that point?

A At that moment in time, no.

Q Did you later observe an injury?

A I observed him complaining about pain in his neck and
in his shoulders and some stiffness, rubbing his neck and
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stuff.

Q Did you observe any abrasions to his hands?

A No, I did not.

Q Was Ruth Meyer present there?

A I do believe so.

Q Who is Ruth Meyer with respect to the city of Diamond
City?

A She was a citizen.  She was a volunteer firefighter and
first responder.

     He testified that he does not recall what Ms. Meyer’s

medical training is, but knows that she does practice medicine at

a clinic in Harrison.  According to Officer Freitas, after the

city hall incident, Ms. Meyer examined the claimant and Mr.

Dalton while inside of the police station.

     With respect to the fire incident, Officer Freitas

testified:

Q I believe your testimony is you arrived at a fire and
observed Officer Smith at the fire?

A Yes.

Q Where was the fire?

A The fire was on Mockingbird.  It was in a field, and
there's a structure in that field, and the fire was coming
toward the structure.

Q Was the location of the fire within the city limits of
Diamond City?

A Yes, sir.

Q And you saw, I believe you said, Officer Smith spraying
water?
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A They had a hose out.  I don't know if they were
actually spraying water, but there was a hose pulled.

Q Was he holding the hose?

A Yes.

Q And your testimony is you saw his police vehicle there?

A Yes.

     Chief Don Bennett was called as a witness on behalf of the

claimant.  He stated that he has worked for Diamond City going on

some six years.  Previously, Chief Bennett worked as chief deputy

sheriff of Ben Hill County, Georgia for 24 years.  After

retiring, he moved to Arkansas to be closer to his only living

relative.  

     He stated that the claimant was a good officer and did his

job.  Specifically, Chief Bennett testified:

Q Was he called upon as a police officer to investigate
if there was ever the possibility of arsons or anything of
that sort?  Was that part of his job to investigate things
like that?

A We are a very, very small community, and we have to do
our own investigating.  And whatever the crime is, we
investigate and use whatever resources are available to us. 
Most of the time we have to do our own.

Q All right, sir.  And would that also be true if you're
going, happen to be going by a fire truck or help -- that an
officer is expected to assist if there's any kind of
imminent danger from a fire or things of that sort?

A Yes, sir.  I have never personally ridden in a fire
truck, but –

     Chief Bennett agreed that they were having a problem, not

only in Diamond City, but in surrounding counties of fires being
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set.  According to Chief Bennett, any fire that was close to the

roadway was a suspect fire.  He could not recall if the March 9,

2009 fired was a suspect fire.  However, Chief Bennett agreed

that should the claimant testify that it is one of those types of

suspected fires, he would have no reason to doubt him.  

     Regarding the February 12, 2009 incident at city hall, Chief

Bennett testified:

Q Tell us what happened that night.

A We had had what they call a town hall meeting.  There
were about to be some very severe budget cuts.  And we were
trying to come up with ideas about how we could generate
some income to the city to prevent people from having to
lose their jobs or be cut from full time to part time,
whatever.  And we were trying to find ways to do that. 
During this discussion period, after a dinner we had had one
of the people in the -- I don't know if you would call them
gallery or audience, but they had a few remarks to make. 
And remarks were passed back and forth.  And I assumed that
when the meeting was over, that everything was over, and I
went into my office.  And shortly after I got in the office,
Officer Smith came in and said, come with me, there's a
fight.  So we went out the front door, and Mayor West and a
gentleman by the name of Frank Dalton were fighting.  I
stepped between them, and --

Q That's not a good place to be, is it?

A No, sir, but I did have some help.  Officer Freitas and
Officer Smith were both there.  They took Mr. Dalton, and I
faced the mayor and told him that, I said, it's over, go
inside, so that's what he did.  He just relaxed and went
inside.  The other gentleman kept fighting.  Well, I had my
back to Mr. Dalton.  I was facing the mayor, and when I saw
them last, everybody was standing up.  But when I turned
around, they were all on the ground.  I did not see them
fall, but, obviously, they did.  They were there.

Q Okay.  

A Mr. Dalton continued to struggle.  
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Q Was this Mr. Dalton, was he, when you say a fight, was
it actually fists, wrestling, what?

A Oh, the mayor was holding Mr. Dalton by his collar, I
think in that collar area.  And there were some blows being
passed.

Q Okay.

A But I only saw a very brief moment of this altercation. 
I stepped between them, and they both separated.  

Q Okay.  Did you see what type of -- was Mr. Dalton
wrestling with your officers or --

A Yes, sir, he was resisting.

Q Was he hitting them; was he --

A This I couldn't say, because, you know, like I said, I
was facing away from him.

Q Yes, sir.

A They were on the ground.  I could hear the scuffle
going on, but I didn't -- I was focusing my attention on the
mayor --

Q Right.

A -- and I didn't look back until I knew that the mayor
was inside.  And once he went inside, back inside the
community center, then I turned around.  

Q And they were on the ground?

A Yes, sir.

Q And was he still struggling --

A Yes, sir.

Q -- wrestling with the officers?

A Yes, sir.

Q Tell me if you will, Chief, before this incident of
February 12th of '09 when the altercation that you've just
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described took place, was Officer Smith a good officer?

A Yes, sir.

Q Did he ever have any -- did you ever have any questions
in your mind as to his physical abilities at all?

A No, sir.

Q Did he ever evidence any kind of symptoms that he has
evidenced after the altercation before February 12th of
2009?

A No, sir, I don't recall anything like that.

     He denied that before this incident of February 12th of 09,

he had any questions in his mind regarding the claimant’s

physical abilities.  Chief Bennett also denied that the claimant

had previously evidenced any kind of symptoms that he has

evidenced since the altercation of February 12, 2009.    

     Chief Bennett agreed that the claimant worked until March

31, 2009.  According to Chief Bennett, the claimant was scheduled

to attend the police academy, but then he was injured and went

back to the doctor and was given some rather restricting

limitations on what he could do.  Therefore, the claimant was

disqualified from attending the police academy.  

     He admitted that after the incident, although the claimant

did not complain much, he was aware the claimant was taking some

medication.  Chief Bennett also observed the claimant in

discomfort, holding his neck with his hands.  

     On cross examination, Chief Bennett testified regarding the

March 9, 2009 incident:

Q With respect to the arson fire, was it the practice of
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the police department to just make their own decisions as to
whether something might be arson and go investigate it as an
arson investigator?

A No, sir.  Most of the time we are alerted by the fire
department when they suspect an arson.  At the time these
fires were going on, almost all of them were arsons.   You
know, it's very hard just to have a spontaneous fire every
night for, you know, for a week.

    
     Ruth Ann Meyer was also called as a witness on behalf of the

claimant. She testified:

Q It's my understanding that you were at the meeting of
February 12th where there was that altercation, is that
correct?

A That's correct.

Q Tell us what you observed, if you would.

A We had one of our police officers -- I apologize for my
voice --

Q That's all right.  I've got the same problem.

A -- one of our police officers has a history of
hypertension, and I was asked to get my equipment -- I'm a
first responder, and I carry equipment with me -- to take
his blood pressure.  On the way out of the meeting to go and
get that since I had the wrong vehicle with me, I noticed
that there was an altercation starting behind me that
involved a couple of the police officers and some of the
citizens, a couple of the city council members actually.

Q Okay.  So how many people were involved in this tussle,
if you will?

A I can't say for sure, because I made the decision to go
ahead and get my medical equipment based on the fact that
people were hitting the ground, that there may be additional
injuries as well as a need to check a blood pressure.

Q Okay.  And this was after the meeting, is that right,
or was it during the meeting?

A It was just -- well, it was just at the end of the
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meeting, yes.

Q All right.  Did you see Officer Smith at that time?

A I did see Officer Smith outside.

Q Was he one of the ones that was involved in the
altercation?

A Yes.

Q Do you recall who the fight was with?

A I believe, judging from the way people left the
meeting, I believe it started with the mayor and a gentleman
named Bud Dalton.

Q Okay.  And did you see Officer Smith hit the ground?

A No, I did not.

Q Did you hear him hit the ground?

A I did not.  I was too far away at the time.

Q What did you observe?

A I just observed at least four people in a tussle, and
somebody going down.  And, like I said, I made the decision
to go ahead and get my equipment, figuring that somebody was
going to get hurt.

     She stated that she is a physician assistant.  Ms. Meyer

works at the Crossroads Medical Clinic, in Harrison.  She has

been a physician assistant in Arkansas for four years.  She

previously was a physician assistant in North Carolina, and

graduated from a school in Kentucky.

     Ms. Meyer testified:

Q Tell us, when is the first time that you -- and you're
trained to do examinations, are you not?

A Yes.
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Q Did you see objective symptoms, signs, things of that
sort that would indicate that Officer Smith had had an
injury in this altercation?

A Yes.

Q Tell the Judge in your own words what you observed.

A I observed gross swelling over his cervical spine, very
acute tenderness around his cervical spine.  And he has a
tendency to hold his head in a certain way that gives me the
indication that his neck is a problem.  That's just
observation.

Q Okay.  Were you able to palpate muscle spasms when you
were --

A Absolutely.

Q Okay.  Had he had any -- had you known him before this
altercation?

A Yes.

Q Did you ever observe him or treat him before this
altercation?

A I don't believe I did.

Q Okay.  Did you ever observe him before this
altercation?  Did you know him before this altercation?

A Oh, yes.

Q How long had you known Officer Smith?

A I've known Officer Smith since sometime in 2007, I
believe --

Q So about two years before this altercation?

A Yes.

Q And did you ever observe him having any kind of
symptomatology which would be applicable to a neck or a
back, or anything of that sort?  Did he ever look to you to
be in any way physically distressed, or having any physical
limitations or residual problems?
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A Not that I recall, no.

     She admitted that she has seen the claimant on three or four

occasions in her professional capacity.  Ms. Meyer agreed that

these muscle spasms have continued to be palpable.  She agreed

that the claimant is now somewhat limited in what he can and

cannot do.  According to Ms. Meyer, the claimant has complained

about numbness and tingling in his left arm and hand, which tells

her there is some stenosis in the spine that is causing pressure

on the nerve that run down the arm into the fingers.  She agreed

that this is called the dermatomal patterns.

     Ms. Meyer stated:

Q Okay.  And, as a matter of fact, you indicate that he
could even actually become a quadriplegic if he's not
careful?

A He could.

Q And why would that be?

A Because there's so much swelling and distortion in the
spine that all it's going to take is one good hit
(demonstrating), and he could actually sever some of those -
- he could sever his spinal cord.

       

     Ms. Meyer admitted she was aware of the claimant’s prior

injury in Iraq.  She testified:

Q Do you think that the major reason he's got the problem
associated with his symptoms now is the altercation as well
as the fire truck?

A I saw a dramatic difference from before the altercation
until after.  Before the altercation, he seemed to be pretty
much within normal limits.  I mean, he could do pretty much
anything he wanted to do.  Afterwards, there's been a steady



16

decline.

Q Okay.  And do you think the major, more than 50 percent
of the reason, is the injury he sustained?

A Absolutely.

Q Either at the fire truck or at the altercation, or do
you consider the fire truck injury to be of any
significance?

A I think it exacerbated, but I think that the
altercation was the beginning.  It was the initial situation
that made this progress much more rapidly.

Q So that exacerbation of the fire truck would just be a
temporary exacerbation?

A It was, I believe.

     On cross examination, Ms. Meyer stated that she attends the

Diamond City meetings.  She is a volunteer firefighter. Ms. Meyer

has been trained in order to fight as a volunteer at fires. She

admitted that she works at Crossroads as a physician assistant,

under the supervision of a an osteopathy.      

     According to Ms. Meyer, she examined the claimant at the

scene of the fire. She stated that the fire was actually in a

field behind her home.  On the evening of the city hall

altercation, Ms. Meyer admitted to having treated an abrasion on

the dorsal aspect of the claimant’s left hand.  She agreed that

the abrasion was moderately deep into the dermis.  Ms. Meyer

admitted that she has treated the claimant at the Crossroads

Clinic.  She denied having treated the claimant prior to the

February incident.  
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     She admitted to having written the March 9, 2009 letter at

the request of the claimant.  At the time that this letter was

written, Ms. Meyer lived with the claimant, his wife and mother-

in-law.  She agreed that the muscle palpations she felt were done

at her office and in the claimant’s home.  Ms. Meyer admitted

that there is a medical record of those office visits.            

     Don West gave testimony on behalf of the claimant.  He

admitted that he was mayor of Diamond City during this relevant

time.  Mr. West gave a brief description of the February 12th

incident.  He stated that the claimant was a very good police

officer.  According to Mr. West, during the night of the incident

at city hall, the claimant complained that his neck was hurting. 

He denied having previously observed the claimant having any

physical problems before the February 12th incident.  

     On cross examination, Mr. West admitted that they had a

volunteer fire department.

     The claimant testified during the hearing.  He worked for 

Diamond City from the end of July of 2007 until March 31, 2009.   

As of the date of the hearing, the claimant was 57 years old.  He

got his GED while in the Army, just before going to Vietnam.  He

was a truck driver with the combat engineers in Vietnam.  The

claimant has an extensive background in law enforcement.  He

worked undercover narcotic in South Florida some seven years, two

years with the police department, and five years at the sheriff’s
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department as a detective sergeant, arson investigator and as a

homicide investigator.  He also owned his own private

investigation agency for ten and a half years.

     The claimant served in the military for a total of three

years.  He received an honorable discharge.  The claimant agreed

that he has over 30 years in law enforcement and is certified

both in arson and homicide investigation.

     He testified:

Q Okay.  I want you to tell the Judge in your own words
what happened the night of the altercation, February 12th,
2009, if you would, please.

A There was a town meeting.  I don't remember all the
issues discussed.  The meeting was heated.  I was standing
inside the city hall building where the meeting had
occurred, just watching everybody.  They were getting ready
to clear out.  As I recall, the chief was in the office.  I
observed Mr. Dalton approach the mayor, Mr. West.  It looked
like there were some words said.  It didn't look like a big
deal.  I saw the mayor turn and walk away.  Mr. Dalton
approached him again following him.  I then saw both of the
gentlemen head for the door, head outside.  Just my gut
feeling, I thought there was a going to be a fight, so I
went to the chief.  And by the time I got to the door,
somebody was stepping in the door saying fight.  I got the
chief in the office.  We went out the police department
door.  As we stepped out, the mayor and Mr. Dalton were in a
physical altercation swinging.  The chief took the mayor, I
took Mr. Dalton, attempted to pull him away from the fight
and subdue him.  The mayor had stepped away, or was backed
off, and it was dark, so I couldn't really tell you which
there.  Approximately at that time, Mr. Freitas came out the
door, or Officer Freitas, and we both took Mr. Dalton to the
ground.  It was a pavement right out in front of the door. 
And when we went to the pavement, I hit first.  I couldn't
tell where Officer Freitas was hitting, but then Mr. Dalton
hit after that.  When we went down, instead of taking him
down to the ground first, I went down first.

Q Did he hit on top of you?



19

A No, I don't really recall him being on top of me, but I
was to the side of him.

Q So it would've been on this shoulder (indicating)?

A Yes, sir.

Q And did you hit your head on the pavement?

A I honestly don't recall that.  

     The claimant agreed that it was only the mayor and Mr.

Dalton who were physically fighting.  According to the claimant,

the rest of the crowd was verbally fighting.

    Regarding his symptoms prior to and after this altercation,

the claimant explained:

A I spent 2004 to 2006 in Iraq doing convoy security for
an EOD company hauling explosives.  In September of '05, my
vehicle was hit by an IED.  It was a bomb placed next to the
road that went off just as my truck got to it.  I've got
some loss of hearing in my left ear, and a little bit of
blurriness in my left eye, but none of which deter me from
doing anything.  There were some neck problems then.  I came
home on leave the very next day pre-scheduled, had some
chiropractic stuff done while I was home, went back, and
stayed another five months.  I came home and never really
had a further problem from it other than, occasionally when
I would work hard or do something, I would get some
stiffness in my neck.  It was approximately late summer of
'08 I started noticing, I was working as a police officer
then, and I started noticing some stiffness in my neck
occasionally.  And I had my annual physical with the VA in
the fall of '08.  And while the doctor was doing that, Dr.
Kleppar in Harrison, I mentioned to him, I said, you know,
can you take a look at my neck?  I had been getting some
stiffness in it, but I had no pain at that time.  So he felt
it.  He said, let me take some x-rays --

                              *****

A He felt my neck.  Some x-rays were taken there at the
clinic.  After the x-rays were taken, I was told that I was
going to be sent to -- I was sent to an MRI in Fayetteville. 
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 And I don't remember the date, approximately September,
October, November.  I think it was November of '09.  No, of
'08.  I did the MRI in Fayetteville at the VA Hospital,
didn't hear anything else from them.  Sometime around
January, I think it was, the middle of January maybe, or
latter January, I got a letter in the mail to have a
consultation with Dr. Runnels at the Fayetteville Hospital. 
I didn't talk to Dr. Runnels.  I just got the letter setting
the appointment for me.  The appointment was set for
February 13th of '09.  And then that brings us up to
February the 12th.

Q Okay.  So you saw --

A But up to February the 12th, I had not had any pain.  I
just had some occasional achiness and stiffness when I would
exert myself or work long hours.

     Since the February 12th incident, the claimant essentially

testified that he has pain and his hands get numb more often.

     Upon further questioning, the claimant testified:

Q All right.  Now, do you agree with Ruth Meyer with
regard to this being a temporary aggravation when you were
on the fire truck?

A It was symptomatic, and it was a stupid thing to do to
jump off.  I was just trying to help the fire chief, because
when I went to the fires, because I think there was three
called in initially.  Ruth Meyer called in and reported --
there were four called in -- Ruth Meyer called in and
reported the fifth one.  At one end of the field, the
opposite end  from her house.  When I rolled out I met the
fire chief coming down the road right as I pulled out on the
main highway I looked in the direction of the other side of
the highway and saw flames and smoke.  I went there with my
lights on in my patrol car and the chief followed me. 
That’s when we found the fire approaching Ms. Meyer’s house
and another house right next door to her.  So we rolled in
there.  The fire chief went and got the brush truck and I
went and woke the people up next door and told them to get
out.  I got the garden hose from Ms. Meyer’s house and tried
to water things down to keep the flames from coming in and
the fire chief got there with the brush truck and that’s
when he rolled into the field and I jumped out to help him
because he was --
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Q. Got on the truck and went out into the field where he
was and then you jumped off --

A. The fire chief took the hose to stretch it out because
they didn’t have the truck close enough to the flames and
when he took the hose I jumped off the truck and when I
jumped off the truck in the dark and I landed flat footed
and I guess when I landed flat footed in the yard for lack
of a better word, I saw stars but it wasn’t that bad at the
moment so I continued to try to help but after about 30
minutes my neck had gotten real stiff, my left arm, I lost
complete use of my left arm.  I made it back to Ms. Meyer’s
house where my patrol car was at with the door still open
and the lights on and when I got back there I just sat down
and one of the other fire persons had saw me and Ms. Meyer I
guess had come back and she come up and saw me and from what
I understand the first thing she thought was I was having a
heart attack, and she gave me some un-flavored aspirin to
chew on, which wasn't pleasant.  But it wasn't a heart
attack, and I was coughing from the smoke trying to tell
them that.  I asked for something cold, and they got me a
cold bottle of water, icy bottle of water.  I put that on my
neck.  And after about 20 minutes I was okay.  I got the use
of my hand back, and then the swelling, I guess, went down
on my neck, and that was the incident that night.

     The claimant admitted that he is a volunteer firefighter. 

However, he testified that in his mind, during the March 9, 2009

incident, he responded as a police officer rather than a

volunteer firefighter.  According to the claimant, he responded

to the fire in his patrol car with his lights on trying to get to

it to see what was needed and if he could see anybody.  He

further stated that during that period of time, they had been

having fires in the neighboring counties.

     He testified:

A But now I was in my polo shirt, my police department
polo shirt, my gun, my badge, and in my patrol car.

Q Okay.  
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A But I would've stopped, if there had been a dog problem
out there, I would've stopped and acted as a dog catcher,
too.

Q Well, you're an employee of Diamond City, Arkansas,
correct?

A I'm responsible as a police officer to protect the
citizens, period.

     The claimant agreed that he is asking the Commission to find

that he has compensable injuries and is need of continued medical

treatment.  He further agreed that he would like for Crossroads

Medical to be able to take care of him because they checked him

for other things and have been very helpful.  He also testified

that Ms. Meyer has been very helpful as a friend, and as a

medical personnel.  The claimant also explained that the clinic

is much closer to his home than Little Rock, Fayetteville, and

the VA Clinic in Harrison.

     Regarding the claimant’s back condition:

Q Okay.  How about the back, has the back -- was the back
worsened after this condition?

A Oh, yes.

Q In what way?

A Well, when I refer to the back, I'm talking the neck
and back.  It's the upper part of the back.

Q Upper spine?

A Yes, sir.  

Q All right.

A It's re-compressed vertebra.  And as I've said from the
beginning, when I first came to your office, apparently the
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initial injury was from the IED hit in Iraq.  And I have no
other claim besides that.  That is where it's my
understanding, because that's when it started apparently.

Q But you never had pain with it?

A I never had pain.  I had achiness, and that's why I
asked my VA doctor about it.

Q You say never had pain.  You had already testified it
was after you had the chiropractor do some work, and then
you were pain free, is that right?

A Yeah, it just  --

Q Okay.

A -- that was just, yeah, the stiffness and achiness, and
I had the chiropractor do some stuff while I was home.

     He denied that he was ever in any way limited physically in

doing his job as a police officer for Diamond City.  The claimant

basically testified that when his neck swells and hurts, that is

when his left shoulder starts to hurt.

     On cross examination, the claimant admitted to being friends

with Ms. Meyer.  He first met her when he stopped her on a

traffic stop and gave her a warning for speeding.  He also got to

know her as a first responder.  She began to ride with the police

officers, with the sheriff’s department and the Diamond City

Officers.  

     He admitted that Ms. Meyer did not move in with his wife and

mother-in-law until after he had gone to Kuwait.  The claimant

agreed that he helped Ms. Meyer build her house.  

     The claimant testified:
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A I had helped work on her property.  I'm not a
contractor, I  mean, I'm not a construction person, so, no,
I'm not doing anything as far as -- I wasn't doing anything
as far as building the house itself.  I'm not any good at
carpentry.

Q Okay.

A But I have a backhoe, and, yeah, I work on the property
with her and help her on that.  I believe the pictures you
have, though, are me cleaning up my property.

Q All right.  Does this red item that's in the picture,
is that your backhoe?  I'll show this to you.

                              *****
            

A What I got was black and white, so.

Q Okay.  First of all, if you will take a look at those
pictures now that they're in color for you.

A It looks like it, yes, that's my backhoe, but it's
orange.

Q All right.  Not red-orange, and that's you in those
pictures?

A It looks like me, yes, sir.

Q Okay.  So in addition to your police work with Diamond
City, you help a little on building a house, and you're an
active kind of guy with a backhoe and doing brush cleanup
and that kind of thing, right?

A Uh-huh.

Q In one of those pictures you're stooping, correct?

A Uh-huh, okay.

Q That's a yes?

A Yeah, thank God for Hydrocodone.

     The claimant testified that he did not relate any of his

lower back problems to the incidents.  He essentially agreed that
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actually what is being discussed is how the neck affects his

upper back and shoulder.  He agreed that he had prior problems

with pain from his neck going down his left hand and radiating

from the neck.  The claimant stated that when he saw Dr. Kleeper

in October of 2008, he complained of occasional numbness in the

left hand and thumb, and pain radiating down his arm from his

neck.  

     With respect to the fire, the claimant agreed that he was

working to help the fire chief with hoses and getting on the fire

truck in order to contain the fire.  He agreed that his concern

was to contain the fire to keep it from getting to the garage or

house, which belonged to Ms. Meyer.     

     The claimant agreed that he continued to work for Diamond

City as a police officer after both incidents.  According to the

claimant, he could not continue to stay on at Diamond City

because he lost his certification and was unable to go to the

academy.  

     On redirect examination, the claimant testified:

Q Just to be clear with regard to this issue with regard
to your neck, has this affected even your daily living, your
ability to do things around the house, housework, yard work,
things of that sort?

A It's only my word.  I spent all day yesterday in bed.

Q Is that an unusual thing?

A No, when I work a day, sometimes I spend the next day
in bed, but it's part of my --
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Q And is the pain level at a six at that point in time?

A Oh, yeah, based on your chart at least it is.

Q So moderately severe pain?

A Yes, sir, based on your chart, most definitely.

     Upon examination by the Commission, the claimant essentially

testified that on the night of the fire, he was on call as a

police officer for Diamond City.    

     Susan Smith, the claimant’s wife testified on behalf of her

husband.  The couple has been married some nine years, but have

been together some 19 years. 

     She testified:

Q Okay.  Did Bob ever have any symptoms like he's had
before February 12th of '09 when he had the altercation as
compared to what he's been like after February 12th of '09?

A No, nothing like that.

Q Can you explain what you mean when you say nothing like
that?

A Well, there's times where everybody has got sore
muscles, and you do too much, and you may, you know, pull a
muscle, or I get it in my back sometimes.  But after that
fight, he has been in constant pain, and he's been trying to
-- he has tried to work at certain times and not been able
to hold up. He goes and works a day.  Then you're looking
at a day, two days, three days, of him not being able to do
anything before he's able to try to do something again.

Q That day after he did something, or two days, or three
days, where is he usually going to be during the day?

A The days he's not doing anything --

Q Yeah.

A -- able to do anything?
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Q Yeah.

A Usually in bed, up and down.

Q All right.  Do you believe your husband has had severe
pain since this altercation?

A Absolutely.

Q Has it changed his life?

A Of course, it has.  He's not able to do half of the
things he would like to go out and do.

     A review of the medical evidence demonstrates that the

claimant was seen at the VA hospital on October 27, 2008:

S: Mr. Smith comes to clinic for follow up.  He complains of
increasing neck pain.  His neck was injured twice while
driving convoys in Iraq where explosives went off around him
and jarred his neck.  He complains of increasing pain.  He
smokes but declines smoking cessation.  He complains of
occasional paresthesias in his left hand and pain radiating
down his arm from his neck.  He has had increasing weakness
in his left extremity, as well.

     X-rays of the cervical spine were performed on October 28,

2008, with an impression of: “1. Limited and incomplete exam as

described. 2. Mild to moderate multilevel disc space narrowing

indicated this disease C4 to C7 as described.”

    An MRI of the cervical spine was performed on November 28,

2008, with an impression of:

1. Right sided paracentral extrusion at the level C4/C5. 2.
Diffuse bulges at the level of C5/C6 and C6/C7.  There is
abnormal signal in the spinal cord at the level C5.  There
is narrowing of the normal foramina predominately on the
left at C5/C6.     

     On February 13, 2009, the claimant was seen by Dr. Vincent



28

Runnels at the VA hospital.                               

The patient is a 55-year-old policeman from Diamond City,
hear Harrison, who comes in with a chief complaint of neck
pain with left arm numbness.  The numbness tends to be
toward the thumb and index.  It is aggravated by turning his
neck up or tilting it to the right.  It is aching down the
arm.  It is improved by manual traction.  He was in Iraq and
worked in the Department of Defense in 2004-2006.  He had
several accidents.  They had blown up once driving a
vehicle; and IED went off.  He continued to drive, although
dazed.  His gunners were knocked out.  They shot their way
out of battle.  He has hit the roof of the vehicle twice
with a cavalier helmet on an [sic] hurt his neck.  He
continued to work and returned to private life in 2006 as a
deputy in Diamond City.  He is due to go to Springdale for a
four-week mandatory cause for a refresher for a policeman. 
It would require a lot of physical activities such as riding
push-ups, and I have given him a profile to avoid those
things.  It would not interfere with his course.  He has had
no trouble with spontaneous clonus, Lhermitte’s, spastic
gait.  He thinks there may be some weakness in the left arm
such as in gripping and opening jars, manipulating coins;
spine, biceps, triceps fine, deltoid fine.  No problem with
the right arm.  He has used liniment, massage.  His
significant other is a PA, who also gives physical therapy
measures.  He has not been to a chiropractor in about a year
and a half.  These symptoms have been present for the last
six months.  He thinks they are somewhat worse.  He had an
MRI in November, which I will discuss in a minute, but he
has also used Voltaren cream, Biofreeze, heat.  The MRI was
done here; it shows a right paracentral disk extrusion at 4-
5, diffuse bulges at 5-6 and 6-7, a question of abnormal
signal on C5, but no clinical correlation.  He has narrowing
of the neuro foramina at 5-6.  He has some occasional low
back pain, occasional left elbow pain.  While in Iraq, he
has been gaining a bit of weight.  There is no history of
rheumatoid arthritis-like symptoms, gout, etc.  He has
heartburn and reflux though.  He has not been taking his
strong pain medicine.  He does have some anxiety.  No
history of cancer.  He does seem to gasp some nights, and he
may snore, but does not know for certain.  I have asked his
girlfriend to observe him on that.... He has had
occasionally noticed numbness in his big toe but does not
have pain down his leg.  His only surgery has been a
pilondial cyst in 2006.  He takes Toprol, metformin,
lisinopril, baby aspirin, and Flexeril occasionally.  He has
had a neck pillow that I sent him.  I am getting a traction
device today.  His father died at 66, and it might have been
lung cancer that spread to his ribs.  The father was a
smoker.  His mother is 73 and is a diabetic.  Two siblings
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have diabetes, and a sister had cervical cancer.  He smoked
for 46 years, and he drinks occasionally.  He has had no
problem with alcohol.  He has not tried to quit.  He does
not seem well motivated to do so.

                             *****

NEUROLOGIC: On his station and gait, he was quite active. 
He could hop on either foot quite well and alternative feet,
tandem, heel and toe walk, bend over and touch his toes. 
Extension negative in the back but hurt in his neck.  He
could signal for a touchdown.  Neck turning was at 55
degrees to the right, 45 degrees extension; left turning and
flexion and Spurling Sign normal.  Sensory and motor exam
normal.  Reflexes were hypoactive throughout.  I did not get
good abdominals.  Grip check on the right with dynamometer
was 27, left 26, which is quite good.  There was no atrophy
or vesiculations in any muscles in the upper extremity.  No
hyper reflexion of the lower extremities.  No Babinski.  He
has still a bit of room in the cervical canal in the midline
cut but is getting significant stenosis and foraminal
narrowing.  If it keeps going, it is going to come to a
three-level anterior fusion.  He needs to quit smoking for
us, and I talked about this regarding the increased
incidence nonunion.  He has to attend this course, and I
also put him on profile to avoid injury there.  He needs
quit smoking due to the increased risk of nonunion of 25%. 
I showed him his MRI and discussed the nature of the
problem, right risks and benefits of surgery.  He will think
about it and try to quit smoking.  I also told him about
Chantix and get [sic] him a prescription for hydrocodone as
he had no pain medicine.  He already has his neck pillow and
would be instructed on Saunders device, posture correction. 
I have given him my handout on neck and back.  I felt that
while I was observing him and had him running and jumping
about, he appeared to be breathing rapidly and he had a few
spells of coughing.  His mustache was deeply stained with
nicotine, and I have stressed the importance and all the
meaning of the complications of smoking to get him to stop,
and I have given him the federal guidelines on the on
Chantix, and he could discuss that and further cessation
measures with Dr. Klepper.  At the end of our visit, he had
no further questions and voiced understanding in all that I
told him.  He will call me back should he opt for surgery
after a trial of the traction, or should he get any
worsening of the signs of symptoms I described to him.

    The claimant underwent a physical therapy initial assessment
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on March 6, 2009:

SUBJECTIVE: Pt states he has neck pain with L hand weakness
and occasional tingling in left thumb.  Pt reports pain in
neck since in Iraq where he was exposed to explosions, IEDs,
and bumped his head on top of vehicle wearing Kevlar helmet
several times.  Pt is considering surgery, but would like to
avoid if at all possible. Pt reports he uses ice on his neck
at home for relief and uses cervical pillow as well.  Pt
states that his neck pain began originally in Fall 2004.  Pt
states that he was in an altercation the night before he was
seen by Dr. Runnels and reports that prior to altercation,
he would have some days that were without pain but since the
altercation, pain is present daily.  Pt is accompanied by
his spouse today.

On March 9, 2009, Ms. Ruth Meyer wrote the following:

To whom it may concern.

I have reviewed the most recent MRI of Robert Smiths
cervical spine.  I have also been privy to the findings and
recommendations of Dr. Runnels, who is a Veterans
Administration’s Neurologist.  After review of the MRI and
other clinical information, it is my medical opinion that
Mr. Smith should not participate in any form of physical
activity that would risk further injury to his cervical
spine.  Due to herniated disks at C3, C4, C5, and to a
lesser degree C5, any injury to this area could result
minimally in a worsening of the pressure on the cerebral
spinal canal causing nerve impingement leading to loss of
use of one or more of his extremities and at worst, in
rendering Mr. Smith a quadriplegic.  With therapy, it is
hoped that this condition may resolve to a degree that would
not threaten a radical life change.  Mr. Smith is currently
using cervical spine traction along with chemotherapy in
efforts to resolve the herniations.  If this therapy proves
ineffective, Mr. Smith has been offered surgical
intervention to correct this problem.  I would like to
stress that Mr. Smith’s condition is currently not
considered a permanently disabling situation.  I feel that
there is sufficient prior medical evidence that Mr. Smith
should have a good outcome with either traction or surgery
and will be able to return to full activities in the future.

     On April 1, 2009, Dr. Runnels wrote:

SUMMARY: I have received a letter from the patient outlining
his current work status and responsibilities.  He does have
a severe problem in his neck with bulging disc at C4-C5, C5-



31

C6 and C6-C7, particularly at C4-C5.  He is trying to avoid
surgery, but I think he should give serious consideration
regarding that and have surgery now.  At this time, though
he is concerned about having to go to a required schooling,
which would take some weeks.  It will take twelve weeks.  At
this time, I do not think it would be wise for him to
continue to work in a situation where he would have to
restrain criminals, violent individuals, do overhead work or
heavy lifting.  He should be given a sedentary desk job, if
possible.  I would think it would be wise for him to go
ahead and let me put him in for a referral to Little Rock
for consideration of a three-level fusion.  He would require
about three months healing time from that operation, but
then may do well, be able to return to further duties as a
policeman.  I do think the one incident he notes when he
stepped off a fire truck in the dark and hurt his neck and
lost use of his left hand for 20 - 30 minutes is a
significant symptom, one of the reasons I recommend he
proceed with surgery, plus the narrowing of the canal and
early cord compression.  He understood all these matters and
is giving it serious consideration for surgery.  At this
time, though, he should be restricted as above.  

     An MRI of the cervical spine was performed on September 26, 

2009, with an impression of: 

Multilevel degenerative disc disease with impingement of the
thecal sac and significant neural foraminal stenosis on the
right at C4/5 and the left at C6/7.  2.  Interval resolution
of the abnormal signal in the spinal cord at the level of
C5.    

     The claimant underwent a neurosurgery consultation with Dr. 

Vincent Runnels on October 26, 2009.  He wrote the following to 

Dr. Klepper:

I saw the patient again for extended re-check on 10/26.  He
comes back still complaining of neck pain but now he is
having numbness down his right arm, in the thumb, index and
next finger and also numbness in the left fifth finger which
is nocturnal.  His neck pain is aggravated by turning
particularly up.  He denies clonus or Lhermitte’s
phenomenon.  He lost his job as a police officer due to
these problems.  I tried to have him have surgery before; he
did not show to Dr. Gallagher’s office, as he was afraid of
surgery.  In the meantime he has also developed atrophy of
his first doral interosseous and weakness in the fine
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muscles of his left hand and numbness in the left little
finger.  He thought it might be related to his neck.  He has
had an old elbow injury on the right.  He does use his right
hand on the mouse a lot and the left elbow rests on his desk
which I think is the mechanism for his tardy ulnar palsy on
the left.  He would also like to get well enough that he
could go back and do security work in Afghanistan so he does
not want to take Social Security now.  Recently a lawyer
suggested taking temporary Social Security until he could
get his neck and arm fixed.  He is still somewhat scarred
[sic] of surgery. Today I found evidence of myelopathy, as
he has an increased knee jerk on the right.  He is still
smoking.  On back motions, his station and gait were normal. 
Toe tapping equal, tandem normal.  He could bend over and
come within 6 inches of touching his toes.  By bending his
knees, he could touch his toes.  Extension was normal but
when he extended his neck, it also hurt at 25 degrees, side
turning 45, flexion normal and relieved his pain.  Neck
motions on side turning were 45, flexion normal and Spurling
sign was positive.  Heart had a regular sinus rhythm with no
murmurs, no carotid bruits, good peripheral pulses.  He
still has the dry scaly feet with redness which he has
called “jungle rot” which he contracted in Vietnam.  He is
not very compliant about using the medications that Dr.
Klepper has prescribed.

NEUROLOGIC EXAMINATION: The right knee jerk, as mentioned,
was increased.  The right biceps and brachioradialis were
absent.  In the upper extremities, the motor exam was normal
except for the atrophy and weakness of the first dorsal
interosseous abductor digiti quinit.  The positive Tinel’s
over the left ulnar nerve, numbness in the ulnar
distribution that split the fourth finger. Tinel’s was
negative at the wrist but positive at the left elbow. 
Spurling sign was positive at the neck.  Straight leg
raising negative in the legs.  MRI shows 3 levels of severe
spondylosis with disc bulges particularly on the right
compressing the spinal cord.  No cord edema but I think he
needs an anterior cervical fusion 4-5, 5-6 and 6-7 and an
ulnar transportation in the left. I told him he must quit
smoking to avoid the increased risk of non union in anterior
bone fusions.  He is known to have hypertension, diabetes,
and smoking is another heart risk factor.  I noticed his ear
creases and hair in his ear canals.  He is short of breath. 
While here I heard him cough several times.  He is known to
have emphysema.  I am setting him up for an ulnar nerve
conduction study and an EMG as these are usually required by
hand surgery before they will operate.  I taught him how to
make his own ulnar protectors with an egg shell mattress
duct tape.  In the meantime I will get him some temporary
ones from Prosthetics.  He already has a neck pillow.  He
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has all the medications he needs from Dr. Klepper.  I
strongly urged him to have his operation on his neck, as he
is having evidence of cord compression.  He is at an
increased risk for spinal cord injury which could be
permanent.  After the ulnar nerve conduction studies are
done, I will refer him to Dr. Tang and hand surgery.  It is
possible that the neurosurgeons might transfer his nerve at
the same time in Little Rock.  I have put in an
interfacility consult to the Little Rock neurosurgeons for
the 3 level anterior fusion.  I made him some pertinent
copies of his MRI scan.  I explained all of the diagnoses to
him in detail, the risks, benefits and alternatives of all
of the above.  I stressed the importance of stopping
smoking.  At the end of our visit, he had understood all I
have told him.  I altered Dr. Keppler to try and initiate a
smoking cessation program as soon as possible.  At the end
of our visit he had no further questions.

     The claimant underwent a neurosurgery consultation with Dr. 

Anderson Benson on November 9, 2009:

HPI
This is a 56 yo right handed male with a chief complaint of
cervical spine pain.  No prior surgery to cervical spine.  Pain
is located in thelower [sic] cervical spine.  Pain currently
rated aprox a 2/10 and can get as high as a 7/10.  Pain is
continuous and can described [sic] as a an [sic] ache type
sensation with a stabbing digging component.  When pain most
severe is described as stabbing sensation and when pain severe it
can radiates [sic] down the left arm.  Pain radiates down the
posterior lateral aspect of his left arm to his thumb, index and
middle finger.  Pt states that he does has [sic] numbness in the
right hand from wrist down.  Pt admits to droping [sic] objects
from his left hand.  Neg fine motor difficulties.  Pt states that
he has numbing and tingling in his hands when he makes [sic] up
from sleeping, Pt states that he was given elbow pads by Dr.
Runnells in Fayetteville.  Pt states that cold Pak helps his neck
by reducing swelling and numbness sensation he feels.  POS
discomfort in neck from prolonged walking, POS cough and sneeze
pain when neck swollen per pt. Neg B/B problems, POS weakness in
his left arm and hand.  PO numbness and tinling [sic] on the
right that radiates downt [sic] he [sic] arm as previously
mentioned to his ring and small fingers on the left side.  Pt
states that the portable traction unit he has from Fayetteville
helps his condition tremendously when he uses it per patient.  Pt
states that he is unsure if he is intereste [sic] insurgery [sic]
forhis [sic] condition- Pt states that he would like to avoid
surgery idf [sic] possible.  Pt states that he wants to keep
working in security - injured hims [sic] elf [sic] in scuffle
with law breaker where he and the person fell to the ground and
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he remembers hitting his shoulder etc.  Pt states that in ice
storm he lifted person into a humvee with no pain, night of Feb
12 09 he had fight with lawbreaker than [sic] from that point on
he started [sic] to have pain.

                         ADJUDICATION

A.  Compensability

     An employer takes the employee as he finds him, and 

employment circumstances that aggravate preexisting conditions

are compensable.  Hickman v. Kellogg, Brown & Root, 372 Ark. 501,

277 S.W.3d 591 (2008).  A preexisting disease or infirmity does

not disqualify a claim if the employment aggravated, accelerated,

or combined with the disease or infirmity to produce the

disability for which workers' compensation is sought. Id. An

aggravation is a new injury resulting from an independent

incident, and being a new injury with an independent cause, it

must meet the definition of a compensable injury in order to

establish compensability for the aggravation. Id.

     Ark. Code Ann. § 11-9-102(4) provides:

     (A) "Compensable injury" means:
     (i) An accidental injury causing internal or
     external physical harm to the body. . . arising
     out of and in the course of employment and which
     requires medical services or results in
     disability or death. An injury is "accidental"
     only if it is caused by a specific incident and
     is identifiable by time and place of
     occurrence[.]

(B) "Compensable injury" does not include:
(iii) Injury which was inflicted upon the

    employee at a time when employment services were
    not being performed or before the employee was
    hired or after the employment relationship was
    terminated[.]
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     The test for determining whether an employee was acting

within the "course of employment" at the time of the injury

requires that the injury occur within the time and space

boundaries of the employment, when the employee is carrying out

the employer's purpose or advancing the employer's interests

directly or indirectly.  Pilgrims Pride Corp. v Caldarera, 54

Ark. App. 92, 923 S.W.2d 290 (1996).

     In the present matter, it appears that the claimant has

alleged compensable injuries, to multiple body parts as a result

of the February 12, 2009 incident.  However, the evidence

demonstrates that during this incident, the only resulting

compensable injury was to the claimant’s pre-existing neck

condition, in the form of compensable aggravation of a pre-

existing condition.  All other alleged injuries were minor nature

and have resolved.  Particularly, the injury to the claimant’s

upper back, left arm, left hand(abrasion) and left shoulder. In

addition, the evidence demonstrates that any continuing problems

with the claimant’s shoulder, back, left arm, and left hand are

due to the claimant’s neck injury.      

     Here, the instant claimant worked as a police officer for

Diamond City during the time periods in question.  There was an

incident on February 12, 2009, wherein the claimant was involved

in a subduing a citizen during an altercation that occurred at

city hall (see full discussion above).  The evidence demonstrates

that the claimant, the mayor, Mr. Dalton and Officer Freitas fell

to the ground and a scuffled ensue.  The evidence demonstrates
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that the claimant fell to the pavement first.  

     During the hearing, the claimant readily admitted prior

problems and related symptoms with his neck since an explosion in

Iraq.  However, after this altercation, the damage to the

claimant’s neck and relating symptoms have intensified and

evolved.  This is demonstrated by the claimant’s own testimony,

and the testimony of all of his witnesses.  Said testimony is

corroborated by the medical evidence. 

     Here, the record demonstrates that the claimant suffered an

aggravation of a pre-existing neck condition.  There are

objective medical findings of an acute injury to the claimant’s

neck, as demonstrated in the MRI of September of 2009.  These

findings are found, namely, in the form of, “Impingement of the

thecal sac and significant neural foraminal stenosis on the right

at C4/5 and the left at C6/7.”  The claimant sought treatment

from the VA, and Ms. Meyer/Crossroads Medical.  As of date of the

hearing the claimant continued with increased neck pain,

swelling, numbness of the hand, tingling, and other symptoms

relating to his neck. 

     In sum, I find that the claimant proved a causal connection

between the work incident of February 12, 2009, and his current

physical complaints or difficulties to his neck.  Hence, the

evidence clearly demonstrates that the claimant’s current neck

symptoms and difficulties are merely the result of the natural

progression of the trauma injury suffered by the claimant on

February 12, 2009.   As such, I find that the claimant has proven
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by a preponderance of the evidence that he sustained an

aggravation of his pre-existing neck condition arising out of his

employment with Diamond City, during the February 12, 2009

incident.

    Hence, I find that the claimant proved by a preponderance of

the evidence every element for establishing a compensable

aggravation of his pre-existing neck condition during this

incident.     

     With respect to the March 9, 2009, I find that the 

claimant was acting as a policeman for Diamond City, rather than

a volunteer fire fighter.  

     While acting as a police officer, the claimant is

responsible for protecting the citizens of Diamond City.  Here,

the evidence demonstrates that at the time of this incident, the

population of Diamond City was less than 800.  The evidence

further shows that the fire department and city police worked

closely together in protection of its citizens.  

     On March 9, 2009, at the point that the claimant appeared at

the scene of the fire, he was on call as a policeman, in uniform

(with badge and gun), and a patrol car.  The evidence before me

demonstrates that there has been suspected fires in the area. 

The claimant’s testimony demonstrates that he responded to the

fire in his patrol car, with his lights on to see what was needed

and if he could see anybody.  Nonetheless, at the time of this

incident/when he jumped off the fire truck, on March 9, 2009, the

claimant was assisting the fire chief with extinguishing the
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fire.  This evidence demonstrates that the claimant was involved

in activities at this point that were certainly consistent with

advancing his employer’s interest of protecting the citizens of

Diamond City.

     Therefore, under these circumstances, I find that the

claimant was acting within the course and scope of his employment

at the time of his March 9, 2009 incident.

    However, Ms. Meyer’s testimony and all of the other evidence

of record demonstrate that this incident was merely a continuance

or exacerbation of the claimant’s compensable injury of February

12, 2009.    

B.  Medical Treatment

An employer shall promptly provide for an injured employee   

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. §11-9-508(a). 

     Here, the claimant’s testimony, and that of other witnesses

clearly demonstrate that the damage to the claimant’s neck has

increased and evolved since his compensable incident of February

12, 2009.  Their testimony is corroborated by the medical

evidence of record.     

     I thus find that the claimant has sustained his burden of

proving by a preponderance of the evidence that he is entitled to

medical benefits in connection with his compensable injury of

February 12, 2009, which was exacerbated by the March 9, 2009

incident.  I therefore, find that all of the treatment of record
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is causally related to the claimant’s compensable injury.        

     In addition, the claimant’s testimony demonstrates that he

has been pleased with the treatment rendered by Ms. Meyer and

wishes to continue treating at Crossroads Medical.  Therefore, in

light of the persistent and increased nature of the claimant’s

symptomalogy since his compensable injury of February 12, 2009, I

find that the claimant is entitled to additional medical

treatment in the future, which may be reasonably necessary for

his compensable injury.  Respondents are liable for these

benefits.         

               FINDINGS OF FACT AND CONCLUSIONS OF LAW  

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship     
    existed at all relevant times, including in February     
    and March of 2009.

3.  The claimant’s temporary total disability rate is        
         $253.00, and his permanent partial disability rate is    
         $190.00, if he is  found to be acting as a police        
         officer.  His compensation rate is $20.00, if claimant   
         is found to be acting as a volunteer firefighter.

     4.  These claims have been controverted in their entirety.

5.  At the time of the hearing, the parties stipulated that 
         the claimant was acting as a policeman during the        
         February 12, 2009 incident, which occurred outside of    
         city hall.

     6.  The claimant was acting within the course and scope      
         of his employment at the time of the March 9, 2009       
         incident.

7.  The claimant suffered a compensable aggravation of pre-  
    existing neck condition on February 12, 2009.  

8.  During the March 9, 2009 incident, the claimant merely   
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    suffered a continuance or exacerbation of his            
    compensable injury of February 12, 2009.        

9.  The claimant proved by a preponderance of the evidence   
    that all the treatment of record was reasonably          
    necessary in connection with his compensable injury of

         February 12, 2009.  He is also entitled to future        
         additional medical treatment as may be reasonably        
         necessary for his compensable injury.      

    10.  All issues not litigated herein are reserved under the 
         Arkansas Workers’ Compensation Act.
 
                               AWARD

     Respondents are directed to pay benefits in accordance with

the Findings of Fact cited above. 

     All issues not litigated herein are reserved under the Act. 

IT IS SO ORDERED. 

                                                                                        
        CHANDRA HICKS
              Administrative Law Judge


