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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 18, 2010, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on August 31, 2010.  This

Prehearing Order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this Prehearing Order was

made Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties in the Prehearing Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The respondent has controverted this claim in its
entirety.

3. Fat Jack’s Oyster & Sports Bar, Inc. is a
corporation in good standing according to the
public records of the offices of the Arkansas
Secretary of State.

4. The respondent was uninsured for workers’
compensation benefits on May 21, 2007.  
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. The issues to be litigated are compensability,
entitlement to temporary total disability
benefits, and permanency once a rating is received
(reserved), and attorney’s fees.

Respondent:

1. Whether or not the claimant was an employee.

2. Whether or not the claimant received the injuries
complained of (particularly the ankle) and in the
manner in which he claims he received them.

3. Compensability of any injuries.

4. The claimant’s entitlement to any benefits
claimed.

5. Whether or not the respondent is entitled to
recover his attorney’s fees and costs incurred.

6. Notice (on or about November 27, 2007, is when the
respondent learned of a workers’ compensation
claim).

The record consists of the transcript of the hearing

conducted on November 18, 2010, and the exhibits contained

therein.  

DISCUSSION

The claimant, Richard Smith, seeks an award of workers’

compensation benefits for an ankle injury that Mr. Smith

contends occurred in the course and scope of employment

while removing a drunken patron/co-worker from inside the

premises of Fat Jack’s Oyster & Sports Bar in Texarkana on

the evening or night of May 21, 2007.  The respondent, Fat
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1On pages 21-22 of the hearing transcript the
respondent objected as hearsay to the claimant answering a
line of questions regarding whether Mr. Smith had ever been
instructed by Jacky to remove someone from the bar.  Mr.
Smith’s answers to the line of questioning included “Yes.”;
“Yes. All the time.”; and “That’s what she hired me to do.”

Jack’s Oyster & Sports Bar, denies that Mr. Smith was an

employee, denies that Mr. Smith was injured in the manner

that he contends, and denies that Mr. Smith gave proper and

appropriate notice of any claimed injuries.  (Comm. Exh. 1

p. 2-3)

In 2007, Fat Jack’s Oyster & Sports Bar was a

restaurant/bar whose corporate stock was wholly owned by Mr.

Jack Mills (T. 107)  Jack Mills was at the business during

the day, but was not regularly present at the business after

5:00 p.m. in 2007.  (T. 112)  In 2007, both Jack Mills’ son,

Cliff Mills, and Jack Mills’ niece, Jacky Jacobs, worked at

the business as managers as well.  (T. 120, 144)

 Mr. Smith testified that he moved to Texarkana to live

with his sister in February of 2005 when he was on hard

times. (T. 13, 15)  Mr. Smith testified that he had no

driver’s license and no vehicle, but he found work on

February 5, 2005, at Fat Jack’s Oyster & Sports Bar which

was located only a few blocks from his sister’s house.  (T.

15)  Mr. Smith testified that he spoke with Jacky Mills (now

Jacky Jacobs) and arranged to work behind the bar as a bar

back and as a bouncer to take care of any trouble in the

bar.  (T. 15, 21-23)1 
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Since Jacky Jacobs was both a manager of the establishment
and was present at the hearing to testify, the respondent’s
hearsay objection is overruled, and the proffered testimony
has been considered in rendering a decision in this case.

Mr. Smith testified that he initially worked from

6:00 p.m. to closing at 2:00 a.m.  (T. 16)  Mr. Smith

testified that for this work he was paid twenty percent of

the waitresses’ tips.  (T. 16)  However, Mr. Smith testified

that when a bunch of the cooks left, he began working in the

kitchen from 5:00 until the kitchen got slow between 10:00

and midnight, when he would leave the kitchen and work

behind the bar.  (T. 16)  Mr. Smith testified that Jacky

Mills paid him his cut of the waitresses’ tips in cash and

that she paid him by check each week at the rate of $6.50

per hour for his work as a cook.  (T. 17-18) 

Mr. Smith testified that between his work in the

kitchen and his portion of the tips, he earned between $300

and $350 per week.  (T. 18)  However, Mr. Smith did not

offer into evidence any of his own relevant tax returns or

any cancelled checks from the financial institution where

Fat Jack’s Oyster & Sports Bar maintained its business

account in 2007 to establish any portion of his actual

earnings, if any, at Fat Jack’s Oyster & Sports Bar on or

before May 21, 2007.

Mr. Smith testified that on May 21, 2007, he came into

the business and went to the kitchen and signed his time

card when he came to work at approximately 5:00 or 6:00. 
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(T. 19)  According to Mr. Smith, approximately five minutes

later a co-worker, Beth, asked Mr. Smith to take out another

co-worker, Tony Clark, who “was drinking, just belligerent

and cussing her vulgarly and threatening her.”  (T. 19-20)

Mr. Smith testified that he escorted Mr. Clark out of

the establishment then returned to the kitchen.  (T. 20) 

Mr. Smith testified that Beth came back into the kitchen and

said that Tony Clark was back out there doing the same

thing.  Mr. Smith testified that he went back out, and this

time he had to use force to remove Tony Clark from the

establishment because he did not want to leave.  (T. 20) 

Mr. Smith described the second encounter as follows:

The second time I came in to get him, I got him in the
arm bar, which is kind of get his arm behind him and
use force, you know, and then I was taking him out the
front door.  It had just started raining, and if you
were ever in Fat Jack’s, the floors are...You know,
they ain’t clean. They’re mucky, kind of dirty. 
They’re just wood floors, you know, and they didn’t get
cleaned quite often.  With that being in there and that
gets on the bottom of your shoes, you know, and then as
soon as I opened the door to take him out, there was a
rain gutter that leaked right there, it was wet and I
slipped...And when I slipped, I had him in front of me,
and his weight and me went down on my ankle, and my
ankle pushed forward...or my leg pushed forward and it
just ripped everything in my ankle.  (T. 23 - 24)

Mr. Smith testified that the two fought for probably

the next ten minutes after Mr. Clark realized that Mr. Smith

was hurt.  (T. 24)  Mr. Smith testified that Cliff Mills and

a friend of Cliff Mills pulled Mr. Smith off of Mr. Clark

and got Mr. Clark to leave.  (T. 27)  According to Mr.

Smith, Cliff Mills and his friend then sat Mr. Smith on a
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bar stool; Mr. Smith pulled off his shoe and sock, and his

ankle was swollen.  (T. 27)  According to Mr. Smith, they

said that he needed to go to the hospital and they went to

find someone to take him to the hospital.  However, when

none of the staff wanted to take him, Christie Watkins, a

friend of Mr. Smith’s, offered to take him.  (T. 28)

Christie Watkins testified that she lived in Texarkana

in 2007, worked as a breast feeding peer counselor for WIC

(a government agency) during the day, and worked as a server

at Shooter’s (another drinking establishment) at night.  (T.

75)  Ms. Watkins testified that she was a patron of Fat

Jack’s Oyster Bar, and that when she met Mr. Smith he worked

at Fat Jack’s Oyster Bar.  Ms. Watkins testified that she

would see Mr. Smith cleaning, working in the kitchen and

working behind the bar.  (T. 66)  Ms. Watkins testified that

whoever was working behind the bar would tell Mr. Smith what

to do.  (T. 67)  Ms. Watkins testified that the only time

that she ever saw Mr. Smith remove someone from the bar was

the night she took him to the hospital.  (T. 67-68)

Ms. Watkins testified that on that night, she came to

Fat Jack’s as the designated driver for a friend, Rowdy

Lacefield, who was allowed to run a tab there.  (T. 72-73) 

Ms. Watkins testified that a guy was acting horrible,

talking bad to people and to employees, so “they” called

Bull (Mr. Smith’s nickname).  (T. 70)  Ms. Watkins testified

that the two tussled out the door and she did not follow. 
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(T. 71)  Mr. Watkins testified that the next thing she

observed was Mr. Lacefield telling her that she needed to

drive Bull to the hospital because Ms. Watkins was the only

one not drinking.  (T. 72)  Ms. Watkins testified that she

did not remember who the guys were who put Mr. Smith in her

car, but she drove Mr. Smith to the hospital and stayed with

him until his brother arrived. (T. 73-74)

Mr. Smith’s sister, Crystal Swaty, testified that she

is a special education school teacher for the Texarkana

School District.  With regard to whether her brother did or

did not work Fat Jack’s Oyster Bar, Ms. Swaty testified that

she has only been in the establishment once a long time ago. 

(T. 90)  However, Mr. Swaty testified that when she would

come in from school, Mr. Smith would sometimes ask her to

drive him to work at Fat Jack’s, and Mr. Smith indicated

that he needed to be there by 5:00.  (T. 91)  Ms. Swaty also

testified that on occasion her brother would talk about his

work and describe working in the kitchen, bar backing and

bouncing.  (T. 93)  Ms. Swaty testified that she remembers

for sure seeing her brother on one occasion with a check

from Fat Jack’s, and maybe on three or four occasions.  (T.

94)  

Debbie Crawford testified that she is retired from the

Texarkana School District and that she is also a friend of

Ms. Swaty.  (T. 83, 85)  Ms. Crawford testified that she has

met Richard Smith through his sister.  Ms. Crawford has been
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a patron of Fat Jack’s Oyster Bar with a supper club

approximately three to five times per year, and she saw Mr.

Smith there two or three times over an approximately one

year period when she ate there.  (T. 83, 86-87)

Ms. Crawford testified that she observed Mr. Smith

working behind the bar, and would observe him outside

picking up things and maybe walking around.  (T. 84)  Ms.

Crawford testified that she also knew that he cooked from

time to time based on what Ms. Swaty had told Ms. Crawford. 

(T. 85)  Ms. Crawford testified that she never saw Mr. Smith

sitting outside drinking and she never saw him walk around

and smoke his pipe.  (T. 86) 

By contrast to the claimant’s testimony, Jack Mills

testified that he had only ever hired and placed on the

payroll one bouncer, an off duty police officer.  (T. 108) 

Jack Mills testified that he usually did all of the hiring,

and that he never hired Richard Smith as a bouncer.  (T.

108)  Mr. Mills testified that everyone who works in the

restaurant has to fill out paperwork regarding handling

beer, whiskey, and whatever.  (T. 109)  Mr. Mills testified

that the names of the club’s employees were listed on

documents offered into evidence.  (T. 108)  

     Mr. Mills testified that he allows non-employees into

his kitchen to cook food for themselves, but he does not

allow non-employees to cook food for patrons.  (T. 111)  

Mr. Mills testified that he has helped out a couple of
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hundred or more people who have been down on their luck. 

(T. 107)  Mr. Mills testified that he is aware of a practice

of waitresses paying people to do odd jobs, and Mr. Mills

testified that the waitresses do that a lot for people who

are looking to make money.  (T. 116)  Mr. Mills also

testified that he has paid employees cash without

withholding taxes, and Mr. Mills indicated that there would

be no records on those employees.  (T. 117)

Jacky Jacobs testified that she is a manager at Fat

Jack’s, and her duties include hiring, firing, ordering and

decision making.   (T. 120)  Ms. Jacobs testified that her

employees must fill out W-2s and the ABC liquor thing, and

must be listed with the ABC.  (T. 121)  Ms. Jacobs testified

that Richard Smith was never listed as an employee there. 

(T. 121)

Ms. Jacobs testified that Mr. Smith would come in and

sit at the bar and have a pitcher of beer and inquire about

odd jobs.  Ms. Jacobs testified that she had no odd jobs,

but she would pay Mr. Smith for example $5.00 to bring up

some beer or to empty a trash can.  (T. 122)  Ms. Jacobs

testified that he also did things for the waitresses, such

as emptying garbage or working on the parking lot.  (T. 122-

123)  Ms. Jacobs testified that she does not remember ever

writing Mr. Smith a check for work he did there.  (T. 125)
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Ms. Jacobs testified that if someone was not serving

liquor but was working in the kitchen, they might not have

signed forms for the liquor laws.  (T. 127)

Ms. Jacobs testified that when she and the waitresses

paid Mr. Smith for any work that he did, they took the money

out of their own pockets and did not pay him with money from

the bar.  (T. 128)  With regard to who broke up fights and

removed unruly patrons from Fat Jack’s, Ms. Jacobs

testified:

Q.  So if [the waitresses] had directed Mr. Smith to
remove an unruly patron from the bar, did they have the
authority to do that, to ask someone to do that?

A.  Probably if they’re in a situation that they needed
someone to help them, they might have asked them to do
that.

Q.  So that act of them removing an unruly patron would
have been to the benefit of Fat Jack’s, wouldn’t it?

A.  Then I’d have a lot of patrons that were my
employees if I had to count them all as helping me
break up fights.  (T. 130)        
                      ...
Q.  So do I understand then that patrons on their own
will sometimes help to remove unruly people from the
bar?

A.  Yes.  Because a lot of times, it’s just all of us
girls.  I mean, there’s not...You know, it’s always
girls.  I have a couple of bartender guys now, but
before, it was just girls.  I didn’t have any guy
workers, you know, so if a fight broke out, we can’t
handle it, you know, or if an argument or an
altercation, we have a lot of regular customers that
are very loyal, and they will step in and help us, but
it doesn’t mean they’re my employee.  (T. 136)

Ms. Jacobs testified that she is also the bartender

when she is at the establishment.  (T. 134)  Ms. Jacobs
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testified that the waitresses have to tip her ten percent of

their tips, but the waitresses are on an honor system and

Ms. Jacobs does not actually collect and count the tips

herself.  (T. 134)  Ms. Jacobs testified that the group of

waitresses have been with the establishment for years and

years, and when neither Ms. Jacobs or Jack Mills or Cliff

Mills is on site, the waitresses are in charge.  (T. 137) 

Ms. Jacobs testified that she was not at Fat Jack’s that

night.  (T. 131)  Ms. Jacobs testified that she understood

that Cliff Mills was there that night, but that he was not

working.  (T. 137)

Cliff Mills testified that he no longer presently works

at Fat Jack’s, but that he was there on May 21, 2007. (T.

140)  Cliff Mills testified that he knows for a fact that

Richard Smith was never hired at Fat Jack’s because if Mr.

Smith had been hired, Cliff Mills would have been the one to

hire him.  (T. 141)  

Cliff Mills testified that Mr. Smith would stock beer

or dump trash for Fat Jack’s, and would get paid if the

girls paid him.  (T. 144-145)  Cliff Mills testified that he

was over by the pool table and did not see the beginning of

the altercation between Mr. Smith and Mr. Clark.  (T. 145) 

Cliff Mills testified that he remembered something about Mr.

Smith’s finger, but that he did not recall Mr. Smith

complaining about his ankle, and did not recall Mr. Smith

going to the hospital for treatment.  (T. 146)  Cliff Mills
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testified that he helped pull the two apart and Mr. Smith

and Mr. Clark went their separate ways.  (T. 143)

Tara Tidwell testified that at the time of the hearing

she had been a waitress at Fat Jack’s for seven years.  (T.

148)  Ms. Tidwell testified that she is paid her wages by

check and also receives cash tips.  (T. 149)  Ms. Tidwell

described Mr. Smith’s relationship with Fat Jack’s as

follows:

Q.  Okay.  To your knowledge, since you’ve been there
for seven years, was [Richard Smith] ever an employee
of Fat Jack’s?

A.  No. He was tipped out by the waitresses and
bartenders.

Q.  Okay.  How did that arrangement between you as a
waitress and Richard Smith occur?

A.  Well it was just one of those things.  He would be
a customer, and then he just kind of wormed in and got
to, you know, helping out when we got busy or something
or, you know, if a fight broke out, people...We have a
lot of people that do that.  I’ve got two guys up there
now that we tip out, so he just started helping us out
when we needed help, carrying, you know, cases of beer
up or a keg or whatnot.  (T. 149-150)

Ms. Tidwell testified that Mr. Smith helped out the

kitchen staff, and that she had seen Mr. Smith cook food

that was ultimately served to the patrons.  (T. 151)  Ms.

Tidwell testified that if Mr. Smith was allowed to bar back,

he had become a friend, and “we were helping him out, yes,

sir.”  (T. 156)  At one point Ms. Tidwell testified that she

did not know of anyone who has ever given Mr. Smith

instructions to do anything, such as kick somebody out of
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the bar.  (T. 150)  However, Ms. Tidwell later testified

that she had seen Mr. Smith removing unruly patrons from the

bar, but that everybody does that.  (T. 151)  Ms. Tidwell

testified that Fat Jack’s has a position known as bar back,

but that they all did it.  (T. 152)  Ms. Tidwell testified

that Mr. Smith was one of the people helping out and he was

paid from tips from waitresses waiting on the tables.  (T.

153)  Ms. Tidwell testified that Fat Jack’s was not

responsible for paying someone else for her work, and that

she was describing her own work that she was getting help

with from Mr. Smith and others.  (T. 153-154)   

Issue 1: Admissibility Of Unverified Medical Reports

At the start of the hearing conducted on November 18,

2010, the respondent objected to the admissibility of

claimant’s exhibit number 1, which consists of medical

reports for Mr. Smith after the date of his alleged work

related ankle injury.  Mr. Arnold explained:

The objection is there’s no proof that these are
related to any injury he received for which he’s
claiming and just for the fact of the objection they’re
not verified subject to the cross-examination, but they
were supplied seven days prior to the hearing. (T. 11)

Arkansas Code Annotated section 11-9-705(a)(1) provides

that the Commission shall not be bound by the technical or

statutory rules of evidence or by the technical or formal

rules procedure, except as provided by law, and may conduct

the hearing in a manner as will best ascertain the rights of

the parties. 
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     Arkansas Code Annotated section 11-9-704(c)(1)(A)

provides that the evidence may include verified medical

reports which shall be given such weight as may be warranted

from all of the evidence in the case.  Where a party raises

a timely verification objection, the physician may be called

before the Commission to verify his report and submit to

cross examination.  Foster v. Ft. Smith Cotton Oil Co., 224

Ark. 394, 273 S.W.2d 529 (1954).

Arkansas Code Annotated section 11-9-705(c)(2) provides

that any party proposing to introduce medical reports or

testimony of physicians at the hearing shall furnish to the

opposing party and the Commission at least seven days prior

to the hearing copies of the written reports of physicians

and their findings.  If the opposing desires to cross-

examine the physician, he or she shall notify the party who

submits the medical report as soon as practicable, in order

to make every effort to have the physician present for the

hearing.  

Finally, Arkansas Code Annotated section 11-9-

705(c)(1)(A) provides that all oral evidence or documentary

evidence shall be presented at the initial hearing. 

In the present case, the respondent did not invoke its

right of physician verification and cross-examination until

the start of the hearing even though the respondent has

conceded receipt of claimant’s medical reports at least

seven days before the hearing. By waiting until the day of
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the hearing to request verification and cross-examination,

the respondent made it impossible for the claimant to make

every effort for the physicians to be present at the hearing

to testify.  Furthermore, the respondent has offered no

explanation as to why it was not practicable at least seven

days before the hearing for the respondent to notify the

claimant that the respondent would be asserting its right of

verification and cross-examination, so that the claimant

would have the opportunity to make the statutorily required

“every effort to have the physician present for the

hearing.” See Ark. Code Ann. § 11-9-705(c)(2)(B).

Under these circumstances, I find that the respondent’s

objection to verification and demand for cross-examination

were not timely raised, and the respondent’s objection to

admissibility of the claimant’s medical records for lack of

verification is overruled.

The respondent also objects to admissibility of these

same documents on the grounds that there is no proof that

the reports are related to any injury that Mr. Smith

received for which he is claiming benefits. I find that the

proffered medical reports are relevant to the issues of the

treatment that Mr. Smith received after his alleged injury

and to the observations and diagnoses of his physicians.  It

is of course ultimately the responsibility of the finder of

fact to determine any causal relationship between an alleged

injury and subsequent treatment and medical diagnoses, and a
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claimant is not required to establish the causal connection

between a work-related incident and an injury by either

expert medical opinion or objective medical evidence. See,

Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d

522 (1999).   Since the respondents’ causation objection

appears to go to the weight of the evidence, and not its

admissibility under the Arkansas Workers’ Compensation Law,

the respondent’s objection in this regard is also overruled.

The documents contained in claimant’s exhibit no. 1

will therefore be accepted into evidence and given such

weight as may be warranted from consideration of all of the

evidence in the hearing record.      

Issue 2: Compensability Of Mr. Smith’s Alleged Work-Related  
         Ankle Injury      

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place
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2I am unable to tell from the evidence whether Mr.
Clark was on duty or off duty at that time, although his
intoxication would support an inference that he was off duty
and drinking at the bar as a patron on his own time.  

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In addition, Arkansas Code Annotated Section 11-9-

102(4)(B)(i) provides in relevant part:

(B) “Compensable injury” does not include:

(i) Injury to any active participant in assaults or
combats which, although they may occur in the
workplace, are the result of nonemployment-related
hostility or animus of one, both, or all of the
combatants and which assault or combat amounts to a
deviation from customary duties....   

In the present case, I find that Mr. Smith has

established by a preponderance of the evidence each of the

requirements necessary to establish that he sustained a

compensable ankle injury.

First, I find that Mr. Smith has established by a

preponderance of the evidence that he was an employee of Fat

Jack’s Oyster & Sports Bar on May 21, 2007, and that his

altercation with Mr. Clark arose out of and in the course of

his employment with Fat Jack’s Oyster & Sports Bar.  In this

regard, I am persuaded from the testimony of Mr. Smith,

consistent with Ms. Watkins’ testimony, that a bar employee,

Beth, went to find Mr. Smith in the kitchen when Beth

determined that a rude and drunk co-worker, Tony Clark,

needed to be removed from the premises.2  I am persuaded
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from Mr. Smith’s testimony, consistent with Ms. Swaty’s

testimony, that Mr. Smith entered into an employment

agreement with a bar manager, Jacky Jacobs, before May 21,

2007, whereby he would work in the kitchen for Fat Jack’s at

an hourly rate from approximately 5:00 or 6:00 until the

kitchen slowed down, and that he would also function as a

bouncer, and a bar back as needed, primarily after the

kitchen worked slowed down.  I am persuaded by Ms. Jacobs’

testimony, consistent with Cliff Mills’ testimony, that

Cliff Mills was in the bar but not managing the

establishment on May 21, 2007.  Since there was no manager

on duty that night, Ms. Jacobs’ testimony persuades me that

the waitresses were in charge.  Consequently, I find that

Beth, who twice came to get Mr. Smith out of the kitchen to

remove a drunk and disorderly co-worker, had the authority

to make that request on behalf of Fat Jack’s Oyster & Sports

Bar, and Mr. Smith was within the course and scope of his

verbal employment agreement with Ms. Jacobs to act as a

bouncer when needed when Mr. Smith attempted to remove Mr.

Clark from the bar during his kitchen duty hours.

I note that the respondent contends in part that Mr.

Smith was just a patron at the time the incident occurred,

and that any money he received for work at the bar was from

the bartenders or waitresses on their own behalf for

performing their work, and was therefore not a bar employee.

Therefore, I understand the respondent to argue that Mr.
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3Because I find that Mr. Smith was employed by Fat
Jack’s Oyster & Sports Bar, and not by any of the bar’s
waitresses or bartenders at the time the incident occurred,
I do not reach Mr. Thomas’ alternative theory of liability
under Ark. Code Ann. § 11-9-402, and I do not reach Mr.
Arnold’s argument that the Section 402 theory was not timely
divulged by the claimant’s attorney prior to the hearing.

Smith was in the bar on May 21, 2007, either as a bar

customer, or alternatively, working for an employee who

requested that he remove Mr. Clark, but was not working for

the bar.  Mr. Thomas contended during the course of the

hearing that, if Mr. Smith were found to be paid by the

waitresses/bartenders, and not the bar itself, then Fat

Jack’s Oyster & Sports Bar would still be liable for

benefits pursuant to Arkansas Code Annotated Section 11-9-

402 which governs liability for prime contractors.  (T. 6)

However, since I find credible Mr. Smith’s testimony

that (1) he was working in the kitchen when Beth came to get

him, (2) he was paid by check by the bar (and not out of

waitress tips) for the hours that he worked in the kitchen,

and (3) working as a bouncer was one of the duties that

Jacky Jacobs hired him to do, I find that Mr. Smith was

working as an employee of the bar, and not acting as a

patron or as an employee of Beth personally, when he left

the kitchen at Beth’s request to remove Mr. Clark from the

bar and became injured.3

Second, I find that Mr. Smith’s fall while tussling

with Mr. Clark was a specific incident under any reasonable
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interpretation of the term “specific incident” as used by

the Legislature in Arkansas Code Annotated section 11-9-

102(4)(A)(i).

Third, I find that Mr. Smith has established by a

preponderance of the evidence that as a result of the fall

on May 21, 2007, he sustained internal injury to his ankle

which is established by medical evidence and supported by

objective findings.  In this regard, I find persuasive Ms.

Watkins’ testimony that she observed swelling in Mr. Smith’s

ankle before they left the bar for the hospital on May 21,

2007, and I note that the first medical report in the

record, for treatment provided by Dr. Bryan Bowen on May 23,

2007, describes generalized swelling in Mr. Smith’s left

ankle with decreased range of motion and painful movement. 

(Cl. Exh.1 2) I find on this record that Dr. Bowen observed

the indicated swelling since the notation is contained

within the “Physical Exam” section of Dr. Bowen’s report,

and I note that a physician’s observation of swelling can

satisfy, and in this case does satisfy, the objective

findings requirement.  Meister v. Safety Kleen, 339 Ark. 91,

3 S.W.3d 320 (1999).

The respondents contend in part that Mr. Smith did not

injure his ankle on May 21, 2007, but more likely injured

his ankle earlier.  In this regard, Ms. Jacobs testified

that a week or two before all of this, Mr. Smith had shown

up at Fat Jack’s hobbling on one leg with blood on one side
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where he had wiped out on a bicycle.  Ms. Jacobs testified

that she observed road rash all over Mr. Smith, and that Ms.

Jacobs gave Mr. Smith a ride home because the bicycle was

unrideable.  (T. 124)  Mr. Smith testified that he did slide

on gravel on a borrowed bicycle with no brakes.  However,

Mr. Smith testified the incident involved his shoulder, and

that Ms. Jacobs never took him home.  (T. 163)  On this

record, I am not persuaded that Mr. Smith’s ankle injury

occurred a week or two before the altercation at work as the

respondent contends.  I note that neither Ms. Watkins’

description of Mr. Smith’s leg on the night of the

altercation, or Dr. Bowen’s description of Mr. Smith’s leg

two days later, contain any description of road rash, scabs,

etc.  

Finally, since I am persuaded by the testimony of Mr.

Smith and Ms. Swaty that Mr. Smith was employed by Fat

Jack’s, in part, to act as a bouncer on an as needed basis,

I find that Mr. Smith was not deviating from the customary

duties expected of him from Fat Jack’s when he responded to

a female co-worker’s request that he take Tony Clark out of

the establishment on May 21, 2007, and became injured while

attempting to do so.  Consequently, I find that the

provisions of Arkansas Code Annotated section 11-9-

102(4)(B)(i) do not prevent a finding that Mr. Smith

sustained a compensable injury on May 21, 2007.      
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Issue 3: Notice

Arkansas Code Annotated Section 11-9-701(a)(1)

provides:

Unless an injury either renders the employee physically
or mentally unable to do so, or is made known to the
employer immediately after it occurs, the employee
shall report the injury to the employer on a form
prescribed or approved by the Workers’ Compensation
Commission and to a person or at a place specified by
the employer, and the employer shall not be responsible
for disability, medical, or other benefits prior to
receipt of the employee’s report of injury.

   
Furthermore, Arkansas Code Annotated Section 11-9-

701(b)(1) provides that:

Failure to give the notice shall not bar
any claim: (A) If the employer had
knowledge of the injury or death; (B) If
the employee had no knowledge that the
condition or disease arose out of and in
the course of the employment; (C) If the
commission excuses the failure on the
grounds that for some satisfactory
reason the notice could not be given.

In the present case, Cliff Mills, a manager, testified

that, not only was he present at the bar when the

altercation occurred, but that Mr. Mills himself helped

separate Mr. Smith and Mr. Clark.  I find credible Ms.

Watkins’ testimony that Mr. Smith came back into the bar and

took off his shoe and sock because of his ankle problem.  I

find credible Ms. Watkins’ testimony that Ms. Watkins had to

drive Mr. Smith to the hospital because she was the only one

not drinking, and I find credible Mr. Smith’s testimony that

Cliff Mills helped load Mr. Smith into Ms. Watkins’ car. 

Under these circumstances, I find that the preponderance of



23RICHARD A. SMITH - F801266

the evidence establishes that Cliff Mills, and through Cliff

Mills Fat Jack’s Oyster & Sports Bar, had immediate notice

of the incident, of Mr. Smith’s finger injury which Cliff

Mills acknowledged at the hearing, and of Mr. Smith’s left

ankle injury which would be apparent on the bar stool before

Mr. Mills helped load Mr. Smith into the car for the

hospital.   

Because I conclude that Fat Jack’s Oyster & Sports Bar

through one of its managers had immediate notice of Mr.

Smith’s injuries, I find that the notice provisions of

Arkansas Code Annotated Section 11-9-701(a) are not a bar to

an award of any portion of the benefits at issue in this

claim.

Issue 4: Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).
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Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, I find that Mr. Smith has

established by a preponderance of the credible evidence that

all of the medical treatment that he has received from

Family Medical Group, from Texas MRI Center, from HealthCare

Express, from Dr. DeHaan, and from Texarkana Pain Management

Center has been reasonably necessary for either diagnosis or

treatment of his left ankle injury except for the documented

prescriptions for nerves, which appear to be related to

nerves, and not prescribed for Mr. Smith’s ankle injury. 

(Cl. Exh. 1 p. 16, 25) I make no finding as to whether

emergency room treatment has been reasonably necessary,

since no emergency room records were offered into evidence.  

 To the extent that it was suggested at the hearing

that Mr. Smith’s use of prescription pain medication was

excessive, I note that there was no expert medical opinion

offered into the record indicating that any of the

physicians’ prescriptions for pain medication were excessive
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for any period of time.  Consequently, I also find that

additional followup by the claimant’s treating physicians at

Texas Pain Management Center is reasonably necessary for

treatment of te claimant’s compensable ankle injury.

I note that Dr. DeHaan indicated beginning in February

of 2008, that Mr. Smith appears to have an intrinsic

abnormality in his ankle, so that Mr. Smith should see Dr.

Lillach for consideration for arthroscopic surgery.  (Cl.

Exh. 1 p. 23-24).  In light of Dr. DeHaan’s recommendation,

and in light of Mr. Smith’s persistent pain complaints as

documented in his testimony and in his physicians’ reports,

I also find that Mr. Smith has established that a surgical

referral to Dr. Lillach is reasonably necessary for further

evaluation of his compensable ankle injury.

Issue 5: Temporary Disability

Mr. Smith’s work related injury at issue is an ankle

injury, therefore his injury is considered a scheduled

injury.  See Ark. Code Ann. §11-9-521(a).  For a scheduled

injury, a claimant is entitled to temporary total disability

benefits until the healing period ends or until the claimant

returns to work, whichever occurs first. Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d

822 (2002).  The healing period continues until the injured

employee is as far restored as the permanent character of

the injury will permit.  The healing period ends once the

underlying condition has become stable and when nothing
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further in the way of medical treatment will improve the

permanent character of the injury.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The

persistence of pain is not sufficient, by itself, to extend

the healing period provided that the underlying condition

has stabilized.  Id. 

In the present case, since Mr. Smith has not had the

benefit of a surgical evaluation by Dr. Lillach as proposed

by Dr. DeHaan, I find that Mr. Smith therefore remained in

his healing period on November 18, 2010.  Accord  City of

Fouke v. Buttrum, 59 Ark. App. 219, 956 S.W.2d 193 (1997).

Mr. Smith testified that he remained off work until he

took a job at Shooter’s Sports Bar.  Mr. Smith testified

that he returned to work making $8.00 per hour, i.e., more

than the $6.50 per hour he testified that he earned at Fat

Jack’s Oyster Bar.  (T. 41)  However, whereas Mr. Smith

testified that he recalled staying off work for eight months

before going to work at Shooter’s, John Bryan testified that

Mr. Bryan is a Shooter’s employee, and that Mr. Bryan

checked and determined that Mr. Smith first went to work for

Shooter’s in November of 2007.  (T. 160)  I find Mr. Bryan’s

testimony more credible than Mr. Smith’s testimony as to

when Mr. Smith went to work at Shooter’s since Mr. Bryan

testified that he currently works for the owners at

Shooter’s, and Mr. Smith gave no indication how he came up

with “eight months” as the amount of time he was off work
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before going to Shooter’s.  Consequently, I find that Mr.

Smith has established that he is entitled to temporary

disability compensation beginning on May 22, 2007, but

continuing only through October 31, 2007.  

Mr. Smith testified that he later went to work at

Electric Cowboy until September of 2009, and has drawn $196

per week in unemployment benefits since that time.  (T. 43-

44)  Mr. Smith testified that no doctor has given him an off

work slip since he was fired by the Electric Cowboy.  Under

these circumstances, I find that Mr. Smith returned to work

within the meaning of Arkansas Code Annotated section 11-9-

521 in November of 2007, and Mr. Smith has failed to

establish that he is entitled to additional temporary

disability benefits due to his compensable ankle injury for

any period after he returned to work at Shooter’s in

November of 2007 and continuing through the date of the

hearing.  

Issue 6: Average Weekly Wage/Compensation Rate

Arkansas Code Annotated Section 11-9-518 provides:

(a)(1) Compensation shall be computed on the average
weekly wage earned by the employee under the contract
of hire in force at the time of the accident and in no
case shall be computed on less than a full-time
workweek in the employment.

(2) Where the injured employee was working on a piece
basis, the average weekly wage shall be determined by
dividing the earnings of the employee by the number of
hours required to earn the wages during the period not
to exceed fifty-two (52) weeks preceding the week in
which the accident occurred and by multiplying this
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hourly wage by the number of hours in a full-time
workweek in the employment.

(b) Overtime earnings are to be added to the regular
weekly wages and shall be computed by dividing the
overtime earnings by the number of weeks worked by the
employee in the same employment under the contract of
hire in force at the time of the accident, not to
exceed a period of fifty-two (52) weeks preceding the
accident.

(c) If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
determined by the above formulas, the commission may
determine the average weekly wage by a method that is
just and fair to all parties concerned.

Where the contract of hire provides for part-time

employment, an injured worker’s average weekly wage should

be computed on the basis of a normal part-time week plus any

overtime actually worked.  Ryan v. NAPA, 266 Ark. 802, 586

S.W.2d 6 (1979).  In order to receive benefits based on a 40

hour week, a claimant must either actually have worked at

least 40 hours per week or be bound by contract to work 40

hours if the work is made available.  Metro Temporaries v.

Boyd, 314 Ark. 479, 863 S.W.2d 316 (1993).  The claimant has

the burden of proving that he was bound by contract to work

forty hours each week if the work was made available.  A & C

Servs., Inc. v. Sowell, 44 Ark. App. 150, 870 S.W.2d 764

(1994).

In the present case, there was no indication in the

record either from Mr. Smith or otherwise that Mr. Smith

actually worked forty hours per week or that Mr. Smith was

expected to work forty hours per week if forty hours per
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week of work was available.  Mr. Smith did not present any

documentary evidence to establish the hours that he actually

worked, or to establish the money that he cumulatively

earned over any specific period, through either time cards,

cancelled checks or his own tax records.   

Arkansas Code Annotated Section 11-9-501(b) provides

for a $20 per week minimum compensation rate.  In Garcia v.

Coast To Coast Carports, Inc., Full Workers’ Compensation

Commission, opinion filed on March 30, 2009 (F513705), the

Commission was likewise faced with a situation where

documentation should have existed that was not offered into

evidence to establish an average weekly wage, and the only

wage estimate in evidence was provided by what the

Commission determined were unreliable witnesses, one of whom

had a vested financial interest in getting all of the money

that she could.  The Commission determined that it would

require speculation and conjecture to determine an average

weekly wage based on the testimony provided, and the

Commission found the claimant’s compensation rate should be

set at the statutory minimum of $20.00 per week.

Likewise, in the present case, Mr. Smith made no known

effort to obtain for evidence either time cards from the bar

or cancelled checks from the bar’s financial institution,

and Mr. Smith did not offer into evidence his own tax

records for 2006 or 2007 from which to determine his actual

reported earnings during the relevant period.  When
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questioned about precisely when he in fact returned to work

at Shooter’s, Mr. Smith testified that he had records at

home, which he also did not bring to the hearing, and that

he would need to consult those records in order to know when

in fact he worked at Shooter’s.  (T. 42) 

As in Garcia, Mr. Smith in the present case has a

vested interest in obtaining the maximum benefit possible. 

I do not consider Mr. Smith’s testimony reliable on how many

days per week that he actually worked or how much money he

earned in tips or in total, particularly since he worked

variable hours and since his income depended, at least in

part, on the tips brought in by the waitresses.  In light of

Mr. Smith’s financial interest with regard to his wage

testimony, based on this examiner’s finding that Mr. Smith’s

testimony in this regard is unreliable in determining an

average weekly wage, and in light of Mr. Smith’s lack of

effort to establish his wages through either his own tax

records, a bank’s cancelled checks, or time cards which he

claims that he signed at Fat Jack’s, I find that his

compensation rate for temporary disability compensation

should be the statutory minimum of $20.00 per week.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The respondent has controverted this claim in its
entirety.
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3. Fat Jack’s Oyster & Sports Bar, Inc. is a
corporation in good standing according to the
public records of the offices of the Arkansas
Secretary of State.

4. The respondent was uninsured for workers’
compensation benefits on May 21, 2007.

5. The claimant has established by a preponderance of
the evidence that he was an employee of Fat Jack’s
Oyster & Sports Bar, Inc. on May 21, 2007, and the
claimant has established by a preponderance of the
credible evidence that he sustained a compensable
ankle injury arising out of and in the course of
his employment on that date. 

6. Fat Jack’s Oyster & Sports Bar, through one of its
managers, Cliff Mills, had actual notice of the
claimant’s injuries on May 21, 2007, such that the
notice provisions of Ark. Code Ann. § 11-9-701(a)
are not a bar to an award of any portion of the
benefits at issue in this claim.

7. The claimant has established by a preponderance of
the evidence that all of the medical treatment
that he has received from Family Medical Group,
from Texas MRI Center, from HealthCare Express,
from DeHaan, and from Texarkana Pain Management
Center has been reasonably necessary for either
diagnosis or treatment of his left ankle injury
except for the documented prescriptions for
nerves, which appear to be related to nerves, and
not to the claimant’s compensable ankle injury. 
The claimant has also established that continued
followup by his current treating physicians at
Texas Pain Management Center and a referral to Dr.
Lillach for evaluation of his ankle for possible
surgery are also reasonably necessary for
treatment of his compensable ankle injury.

8. The claimant has established by a preponderance of
the evidence that he is entitled to an award of
temporary total disability compensation beginning
on May 22, 2007, and continuing through
October 31, 2007.

9. The claimant’s compensation rate for temporary
disability compensation shall be the statutory
minimum of $20.00 per week.
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AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


