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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F711003

MARTY SMITH, EMPLOYEE CLAIMANT

EMERSON ELECTRIC COMPANY, 
EMPLOYER                                         RESPONDENT NO. 1 
    
SEDGWICK CLAIMS MANAGEMENT, INC., 
INSURANCE CARRIER/TPA                         RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND                                       RESPONDENT NO. 2

OPINION FILED AUGUST 5, 2011

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Harrison, Boone County, Arkansas.

Claimant was represented by Mr. Alan Lane, Attorney at Law,
Fayetteville, Arkansas.  

Respondents no. 1 were represented by Mr. Bill H. Walmsley,
Attorney at Law, Batesville, Arkansas.

Respondent no. 2 was represented by Ms. Christy King, Attorney at
Law, Little Rock, Arkansas.  Ms. King waived participation in the
hearing.  

   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 8,

2011, in Harrison, Arkansas.  A Prehearing Telephone Conference

was held in this matter on March 14, 2011.  A Prehearing Order

was entered on that same day.  This Prehearing Order set forth

the stipulations offered by the parties, their contentions, and

the issues to be litigated.

     The following stipulations were submitted by the parties,
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either pursuant to the Prehearing Order or at the start of 

the hearing.  The following stipulations are hereby accepted: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

 2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including May 10, 2007.

 3.  The claimant reached maximum medical improvement on

February 17, 2010.

 4.  The claimant’s average weekly wage on May 10, 2007, was

$513.21.  His temporary total disability rate is $342.00 per week

and permanent total disability rate is $257.00 per week.

      5.  The claimant sustained a gradual onset injury to the

right shoulder on May 10, 2007.

      6.  Respondents no. 1 have previously paid $31,600.57 in

medical expenses.  Respondents no. 1 have paid $10,111.50 in

temporary total disability benefits, and $10,408.50 in permanent

partial disability benefits which is 9% to the body as a whole.

      7.  The claimant was released at maximum medical

improvement on September 12, 2008, and returned to care on April

8, 2009, and was finally released at maximum medical improvement

a second time on February 17, 2010.  His permanent impairment

rating has remained at 9% to the body as a whole, as assigned by

Dr. Collins.

  8.  Respondents no. 1 have controverted this claim for
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additional benefits. 

By agreement of the parties, the issues to be litigated at the

hearing are as follows:

     1.  Permanent and total disability, or in the alternative,

wage-loss disability.

     2.  Additional medical benefits.  At the time of the 

hearing, the claimant withdrew this issue.

3.  Controverted attorney’s fees.

     The claimant’s and respondents no. 1's contentions are set 

out in their response to the Prehearing Questionnaire.  These are

hereby incorporated herein by reference.   The Death and Permanent

Total Disability Trust Fund defers to the outcome of litigation. 

The documentary evidence submitted in this case consists of

the hearing transcript of June 8, 2011, and the documents contained

therein.  The claimant’s Deposition of March 10, 2011 has also been

made a part of the record.  It is retained in the Commission’s

file.  Respondents no. 1 filed a letter dated June 10, 2011, with

the Commission.  This letter has been made a part of the record and

is also retained in the Commission’s file. 

      The following witness testified at the hearing: the claimant.

                           DISCUSSION

           At the time of the hearing, the claimant was 50 years old. 

The claimant completed the 10th grade.  He obtained his GED some

five years later.  He denied any additional schooling or vocational
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training since that time.  The claimant testified that he has past

relevant work experience as a floral designer.  According to the

claimant, he worked as a florist designer putting arrangements

together.  In this position, the claimant was required to use 

tools, run a cash register, count money, drive and perform some

paperwork.  He denied having to use a computer in these job duties.

     The claimant testified that he worked a die cast machine 

operator at the time of his injury.  According to the claimant, he

had to use tools to operate this machine.  The claimant stated he

is left-handed as far as writing, but is right-handed for use of

all tools.  He admitted that White Rodgers/Emerson Electric 

provided him some training to operate the die cast machine in the

beginning.  The claimant admitted that in this job, he worked eight

hours a day.  He testified that he stood 90% of the time, and was

allowed to sit if he had the time to do so.  

     He explained:

Q Were you required to lift and carry anything in doing
that job?

A Yes.

Q Describe that for us.  What did you have to lift and
carry?

A I had to lift and carry the smaller baskets, which were
anywhere from 45 to 55 pounds.  I had to carry the cavities
that went inside the dies that were anywhere from 45 to 55
pounds, and carry bathtubs to put inside the die that was in
the machine, and they weighed about 75 pounds.
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Q When you injured your shoulder, were you performing work
as a die cast machine operator?

A Yes.

Q And what task were you doing, do you believe, when you
injured your shoulder?

A I was running a machine that had a flood die in it, and
the parts are real small.  And the machine was having trouble,
and they would stick inside the die.  And so you had to take
a hammer and a chisel and knock places around the plug to get
it to turn loose.

Q When you -- I guess the question, my question would be,
were you able to return to that job after you injured your
shoulder?

A No.

Q Why not?

A Because I was on light duty for the entire time that I
had the three surgeries.  And then the plant was trying to
close down during that time, and there was no light-duty work,
so they didn't let me go back in the building.

Q What physically would restrict you today from performing
that job?

A Not being able to use my right arm.

Q What other restrictions do you have that you believe
prevent you from being able to get back to work?

A The up and down all the time put me to hurting, and lack
of sleep at times, and trouble driving long distances with it.

     The claimant denied having driven to the hearing.  According

to the claimant, he was given a ride to the hearing location.  He

testified that he had planned to work for White Rogers until his

retirement, at the age of 70.

     He denied that at his current capacity he would be able to
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return to work as a floral designer.  The claimant testified that

that he would not be able to use the tools and the driving would be

a problem.  He admitted to having supervised about four people 

while working at a florist during the holidays.  

   According to the claimant, he was only required to take

medication after his three surgeries.  He stated that he continues

to have pain in his right shoulder. However, the claimant

specifically denied having to take any pain medication for his

right shoulder.       

     As of the date of the hearing, the claimant denied that he 

has any additional medical treatment planned or scheduled for his

right shoulder.  He last treated with Dr. Collins.

     Upon further questioning, the claimant was unsure as to 

whether he would require any further treatment for his right

shoulder.  He testified that he last worked for White Rogers 

during the last part of October 2007.  His annual salary was around

$24,000.  He denied having contacted those employers identified by

the vocational specialist, Ms. Tanya Owen.  According to the

claimant, he did not seek these jobs because they are in other

towns, and it would be a great distance for him to drive.  

     The claimant testified:

Q One of the jobs was identified in Walnut Ridge, Arkansas.
Do you know how far Walnut Ridge is from Batesville?

A Not exactly, but it's a pretty good ways.

Q How far are you able to drive on your own?
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A Probably about 20 or 24 miles round-trip.

Q Okay.  And what happens when you drive over that
distance?

A Depending on, your know, what's going on with traffic and
getting jarred, my arm gets to hurting, gets numb in places.
And then by the time I usually get back to the house, I have
to lay down.

Q Are you able to use your right arm to drive?

A I can get it up there, but I would have to mainly drive
with my left hand.

Q The other job was in Searcy, Arkansas.  Do you have any
idea how far Searcy, Arkansas is round-trip from Batesville?

A Searcy is about what, 50 miles in one way, so it would be
100 round-trip.

Q Do you feel driving to and from Walnut Ridge, Arkansas
and/or Searcy, Arkansas on a daily basis is more than you can
do?

A Yes.

    On cross examination, the claimant admitted that he has not

inquired about jobs of any type mentioned in the report that might

be available in the Batesville area.  He also denied having checked

with Workforce Services about the availability of jobs that Ms.

Owen described in her report.  The claimant essentially agreed that

the only thing keeping him from doing those two jobs in Searcy or

Walnut Ridge would be their locations.

     The claimant admitted that when his deposition was taken in

March of 2011, he was not taking any medications at that time.  He

agreed that the last approved doctor he saw to treat his right

shoulder was Dr. Collins.  According to the claimant, the last time
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he saw Dr. Collins was February 17, 2010. 

    Upon further questioning, the claimant admitted that Dr. 

Collins placed two restrictions on him, no lifting, shoving, or

pushing more than 15 pounds, and no work above the shoulder.  He

admitted that Dr. Collins did not place any restrictions on him

about driving.  

     The claimant explained:

Q Okay.  Now, look over at page 81.  That's also dated
February 17, 2010.  And in that report, Dr. Collins released
you to return to work with no restrictions, did he not?

A Okay.  May I explain?

Q Am I correct about that?

A Yes.

Q Is that correct?

A Yes.

Q Okay.  And I believe you told me in your deposition that
you asked for clarification, and he gave you the
clarification, which is found on page 80 of Exhibit Number 1,
right?

A Yes.

     Since his release by Dr. Collins in September of 2008, and his

final release on February 17, 2010, the claimant admitted that he

has not attempted to work anywhere as a floral designer. He

admitted to having been self-employed as a floral designer for some

two years of the 20 years that he worked in this field.  

    The claimant admitted that Ms. Owen never met with him in 

person or observed him personally.  He further admitted that the
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information that Ms. Owen obtained in a report concerning his daily

activities was obtained from him.  

     He agreed that he worked 12 years for White Rogers, but it was

off and on.  However, he worked for them for about a 15-year period

of time.  According to the claimant, the last time he worked as a

floral designer, he made $10.00 an hour.  He testified that when he

last worked for the respondent-employer, he made somewhere between

$13.13 and $13.50 an hour.    

     The claimant admitted he has not made any attempt to return to

work since Dr. Collins first released him September of 2008.  He

also admitted that he has not made any attempt to return to work

since Dr. Collins ultimately released him on February 17, 2010.

     He testified:

Q Have you -- I believe you told me when I took your
deposition that you had no plans to seek employment at this
time, is that correct?

A At this time, that's correct.

Q That is, you haven't contacted Workforce Arkansas looking
for a job?

A No.

     With respect to his activities, the claimant admitted that he

drives short distances and is able to do laundry work, wash

dishes, clean the house and some lawn work.  The claimant admitted

that he draws about $900.00 per month in Social Security Disability

benefits.  He admitted to undergoing three shoulder surgeries.  

      On redirect examination, the claimant denied having sustained
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any fall or trauma to his shoulder subsequent to his initial

surgery.

     The claimant’s deposition was taken on March 10, 2011.      

He testified that he worked for Unique Design for four years.

According to the claimant he was required to carry buckets of water

and do deliveries, as well as haul wedding equipment.  The heaviest

that he had to lift was some 40 pounds.  He denied any other work

except his employment at Emerson’s and as a floral designer.  

     He testified that Ron Bates is his family doctor.  According

to the claimant, his most serious conditions, for which he has

sought treatment has been for colds and the flu.  The claimant

denied any significant injuries prior to his work injury. He

further denied any prior workers’ compensation claims or ever being

a plaintiff or defendant in a lawsuit.  The claimant also denied

any prior criminal charges.       

    At the time of his deposition, the claimant was not taking

anything for pain, not even Tylenol or ibuprofen.  However, he

denied that any of the three surgeries helped improve his right

shoulder symptoms.

     The claimant testified that his heart problems started around

three days before Christmas of 2010.  He stated that at this time,

he just did not feel quite right.  Thereafter, his chest began to

hurt “real bad,” and both of his knees started hurting.  According

to the claimant his left arm began to hurt in the biceps.  During
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this episode, the claimant took to the bed for about three days,

which relieved his symptoms.  The claimant testified that this has

happened twice more then.  

     According to the claimant, he has also had a rash that broke

out over various parts of his body.  He testified that Dr. Bates

advised that this was an allergic reaction to something that was

going in his body.  Upon further questioning, the claimant stated

that he does not know whether his chest pains, heart problems, knee

problems, left arm problems and rash problems are related to his

compensable injury of May 10, 2007. As of the date of his

deposition, the claimant was scheduled to see a cardiologist, Dr.

Van Grouw. 

     The claimant testified that the pain in his right shoulder is

constant.  He stated that his sleep is sporadic.  There are times

he can sleep for up to six hours, and there are times he can sleep

no more than a couple of hours.             

     A review of the medical evidence of record demonstrates that

the claimant sought medical treatment from Dr. David Fielder on May

24, 2007, due to right shoulder pain.  His assessment was that the

claimant sustained “Subacromial Bursitis/Rotator Cuff Syndrome.”

     An MRI of the right shoulder was performed on August 23, 

2007, with the following conclusion:

1.  No evidence of acute trauma.
2.  Moderate-to high grade AC arthropathy.
3.  Tendonopathy and peritendinitis of the supraspinatus and
infraspinatus probably due to lateral outlet encroachment.  No
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macrotrear.   

    On August 30, 2007, the claimant presented for orthopaedic

evaluation by Dr. W.C. Grammer due to a chief complaint of a right

shoulder injury.

History of Present Illness
The patient is a 46 year old male who presents for orthopaedic
evaluation of an injury to the right shoulder that occurred
approximately 2 months ago.

Mechanism of Injury:
The patient was at work and strained the shoulder.  The
patient describes the mechanism of injury as using a 3 pound
hammer and chisel continuously for a couple of days.[sic] and
reports there was immediate pain in the right shoulder.  The
pain is currently moderate to severe in intensity and has an
aching and throbbing, sharp, and burning quality.  It radiates
into the forearm, lower back, and neck in the right upper
extremity.  He denies any additional injuries.

Associated Signs and Symptoms:
The discomfort interferes with sleep and is present at rest.
The patient also describes. [sic] weakness and decreased range
of motion right shoulder.  The pain is aggravated by lifting
the arm overhead, activities of daily living, lifting an
object, and movement.  The patient states the pain is
alleviated by rest and steroid injections Per [sic] patient,
it has been 6 weeks since the last steroid injections.

                              *****

Assessment
• Rotator Cuff Sprain 840.4
• Shoulder Pain 719.41
• Impingement syndrome shoulder 726.2

Plan
Orders

• Shoulder, AP, AXIL & Scap Y (73030) - 08/30/2007
• Injection, Depo-Medrol 80 mg -Hip/Shoulder/Knee

(J1040) - 08/30/2007
• Injection shoulder, hip, knee or Aspiration

(20610)- 08/30/2007
Instructions
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• Discussed etiology of patient’s shoulder pain at
length including surgical and nonoperative
treatment options.  Will proceed with:

• P.T. - Impingement Protocol - renew prescription
• Steroid Injection

     On October 11, 2007, Dr. Grammer wrote orders for the claimant

to undergo right shoulder surgery.  He performed surgery on

November 7, 2007, in the form of “Right shoulder arthroscopy with

acromioplasty and distal clavicle resection.”  The claimant had a

preop and postop diagnosis of “right shoulder impingement.”

     The claimant saw Dr. Grammer for a follow-up visit on December

20, 2007.  He reported, in relevant part:

History of Present Illness
The patient returns for a postoperative visit after undergoing
shoulder arthroscopy of his right shoulder on 11/07/2007.  He
is 6 weeks out from surgery.

                             *****

Assessment 
• Stable S/P aforementioned procedure V67.00
• Early Adhesive Capsulitis Worsening 726.0

     Dr. Grammer wrote the following in a progress note dated 

February 11, 2008:

Chief Complaint
• (R) Shoulder follow up
• s/p shoulder arthroscopy/acriomioplasty

History of Present Illness
The patient returns for a postoperative visit after undergoing
shoulder arthroscopy of his right shoulder on 11/07/2007.  He
is 3 months out from surgery.

The patient reports pain is exactly the same as prior to
surgery.  He states the pain radiates into armpit, neck, back,
entire arm to the hand.
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He is recovering at home and has been receiving physical
therapy.  The patient did not undergo radiographs during this
visit.

He presents today and reports he has pain all the time.  He
states the pain is 8/10.  He states that physical therapy has
improved his range of motion but that he is in pain “exactly
like before surgery”.

                              *****               

Assessment
• Stable S/P aforementioned procedure V67.00
• Resolved Early Adhesive Capsulitis 726.0

Plan
Instructions

• Continue therapy - strengthening.
• 2nd opinion with Dr. Angel.
• Continue restrictions until 2nd opinion.

     The claimant underwent initial evaluation with Dr. Jeffery 

Angel on February 18, 2008:

Chief Complaint
• Shoulder injury

History of Present Illness
The patient is a right hand dominant 46 year old male seen in
orthopedic consultation at the request of his physician, Ron
Bates, for evaluation of an injury to the right shoulder that
occurred on 5/10/2007.

Mechanism of Injury:
The patient was at work and strained the shoulder.  The
patient describes the mechanism of injury as using a 3 pound
hammer and chisel continuously for a couple of days and
reports there was immediate pain in the injured extremity.
The pain is currently mild to moderate in intensity and has an
aching and throbbing quality.  It radiates into the upper arm,
elbow, forearm, and neck. He denies any additional injuries.

Recent Care:
He was seen at this office several days later by my partner.
Evaluation at that time revealed no fracture.  The patient was
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treated here where he had surgery on November 7, 2007.

This pt. is a Dr. Grammer pt. and he is her for a second
opinion.  Surgery was done on Nov. 7, 2007.

                              *****

Assessment
• Right Shoulder Pain 719.41

Plan
Orders
• Repeat right MRI shoulder w/o contrast (73221) -

02/18/2008
Disposition
• Return after MRI performed before next clinic

visit, on different day than visit.

     On February 27, 2008, the claimant saw Dr. Angel for a follow-

up visit for results of his right shoulder MRI.  Dr. Angel reported

that this MRI showed “large edema and swelling of a/c joint round

it and thick supraspinatus.”  His assessment was “Rotator cuff

syndrome(degenerative), severe right osteoarthrosis A/C joint, and

shoulder pain worsening,” for which he recommended “open distal

clavicle resection.”

    The claimant underwent surgery on March 19, 2008, with Dr.

Grammer, in the form of “Open distal resection.”  He had a preop

diagnosis and postop diagnosis of “1. Acromioclavicular joint

arthropathy, right shoulder.  2. Impingement. 3. Failed scope

distal clavicle resection.”

     On May 1, 2008, the claimant returned to see Dr. Grammer.  He

wrote the following in a progress note:

Chief Complaint
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• s/p clavicle resection - follow up visit

History of Present Illness
Patient returns for a postoperative visit after undergoing
open clavicle resection of his right shoulder on 3/19/2008.
The patient is approximately 7 weeks out from surgery.

Patient reports moderate to severe shoulder pain.

He is recovering at home and has been receiving physical
therapy. 

The patient did not undergo radiographs during this visit.

Per PT, ROM is good but patient states he still has pain. He
reports the pain is in his shoulder blade and goes down his
arm. His therapy report is in the chart.

                           *****

Assessment
• Stable S/P aforementioned procedure V67.00

Plan
Orders
• MRI cervical spine (without contrast)(72142) -

05/01/2008
Instructions
• Work note - continue one handed duty.
• Neurology consult - Little Rock - unexplained

shoulder/neck pain.

     The claimant underwent an independent medical evaluation on

June 9, 2008, with Dr. David Collins.  He wrote, in pertinent part:

HISTORY: Mr. Smith is a 47-year-old patient seen for
Independent Medical examination at the request of Tracy
Lawson, RN.  Evaluation is for the right shoulder.  Date of
injury was 5/10/07.  The patient was employed by White Rogers,
division of Emerson Electric at the time of the injury.

In correspondence dated 5/13/08, Ms. Lawson posed multiple
questions, which will be repeated at the end of this document
and answer provided.

The patient is accompanied by a friend.  Also present is a
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case manager.  The patient provides the history, which is
supplemented by records from the offices of David Fielder, MD,
WC Grammer, MD, Jeffery Angel, MD, and affiliated
institutions.  The patient is informed that I am examining
physician and not a treating physician.

On this day of injury, the patient was apparently involved
using a 3# hammer with a chisel beating parts out of a
machine.  He did this for about 8 hours.  He was off for a day
and then repeated the same tasks for another 8 hours.  He
denies a particular event, incidence or occurrence.  He
reports no previous problems with the shoulder.  He apparently
saw Dr. Fielder on 6/21/07, and was felt to have subacromial
bursitis/rotator cuff syndrome. He was provided with
conservative care.  Symptoms did not improve and radiating
pain was reported.  On 8/30/07, he saw WC Grammer, MD. Pain at
that time was described as moderate to severe, aching,
throbbing, sharp and burning with radiation to the forearm,
back and neck.  He reported having received an injection with
transient relief.  Therapy had been employed.  Impression was
impingement syndrome, cuff sprain, shoulder pain.  Injection
was given and therapy was employed.

The next note I have is dated 12/20/07, which is 6 weeks
postop visit for arthroscopy of the shoulder.  Apparently
there were no wound related complications.  The patient was
reporting pain is as bad as it was before surgery.  Constant
burning was noted.  Impression was adhesive capsulitis.  The
patient was given oral and topical analgesics and therapy was
continued.  He returned on 2/11/08, with similar pain as he
had prior to surgery.  Pain was radiating into the armpit,
neck, back and entire arm to the hand.  Impression was
resolved adhesive capsulitis.  A second opinion was obtained
with Dr. Angel.  He saw Dr. Angel on 2/18/08.  The impression
was right shoulder pain.  Plan was MRI of the shoulder.  This
was done and revealed moderate to high grade AC arthropathy
and cuff tendinopathy.  Recommendation was made for distal
clavicle excision.

He returned to see Dr. Grammar on 3/25/08, and AC arthrosis
was diagnosed.  The patient was advised regarding open distal
clavicle excision.  This was done.  I do not have his op note
from 11/2007 or the op note from 4/2008.  There were no
apparent complications such as prolonged wound healing or
drainage.

Mr. Smith reports moderate to severe, sharp, dull, stabbing,
throbbing and burning pain. Pain radiates from the
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craniocervical junction on the right side into the posterior
periscapular region and into the long finger.  This is notable
on the posterior aspect of the limb but limited to the mid
brachial region on the anterior aspect.  Pain diagram is 6-10
on a scale of 10.  Again the pain reported to be no different
than it was before surgery.  He has had other surgeries done
with an interscalene block and identifies the pain to be
similar to this.  He senses crepitation.  He has not had
electrodiagnostic studies or neurology consultation.  He last
worked in late September or early October.  He reports knots
in the axillia.  This is accompanied by increased sweating.
His symptoms do affect his sleep.  He reports tingling,
weakness and numbness.  Symptoms are unchanged over time,
aggravated with lifting, exercise, twisting, lying in bed and
walking. No relieving factors. Medication, therapy and
injections have not proven helpful.  No problems on the
contralateral side. No additional injuries have been incurred.

   
                              *****

1. DIAGNOSIS:
1. Occupation related pain syndrome, right shoulder.
2. Status post arthroscopic procedure, right shoulder

for right shoulder pain syndrome.
3. Status post open distal calvicle excision.
4. Persistent right shoulder girdle and right upper

limb pain syndrome.

2.   Prognosis for recovery: Poor to fair.

`  3.  Please obtain history of injury (IES) sustained and
subsequent medical treatment received: See above.

4. Please include in history any prior injuries and/or pre-
existing conditions: None, see above.

5. Please establish causal relationship, if any, of
claimant’s current symptomatology to incident of (DOI):
See above.  The present complaints are directly related.

6.    To what degree is claimant disabled, if at all, relative
to incident of (DOI):
It appears that Mr. Smith is disabled from doing his
regular occupational tasks as a dye cast machine
operator.

7.  If further treatment needed for injury sustained in
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incident of (DOI)?  If so, what type and for what
duration?:
It appears that Mr. Smith is in need of additional
treatment. Additional treatment might include identifying
and treating mechanical sequela to his injury and its
treatment.  In addition, he is likely to require
additional diagnostic evaluation.  Duration of treatment
is unknown at the present time.

8.  In your opinion, is the claimant’s current regimen of
medical care reasonable and necessary for injury
sustained on (DOI): Yes.

9. In your medical opinion, has claimant sustained any loss
of function due to incident of (DOI): Yes.

10.  Should we anticipate any permanency on this 
          claim?   Yes.

11.  In your opinion, has an end result been achieved?: 
     No.

12.  Has the claimant reached maximum medical improvement?  
          If not, when would we expect causally related treatment
          to terminate? No.  When the correct diagnosis and 
          treatment have been rendered.

13.  Can claimant return to work at this time?  If not, why 
    not and when do you feel this would be possible?

It would appear that he could return to a light duty
occupation, arm below shoulder level, no forces more than
10#.  It is unknown when he may be able to return to his
full duty status without restrictions. 

14.  In your opinion is surgery necessary relative to injury
of (DOI)?  If so, what type is needed to bring this
claimant to pre-accident status?:
At this point in time, surgery may ben [sic] needed to
render the shoulder free of painful crepitation that
appears to be arising from the subacromial space and
possibly the glenolumeral joint.  The entire limb pain
syndrome cannot be accounted for on the basis of an
orthopaedic problem and is best evaluated and treated by
a specialist in neurology.

15.  What are the claimant’s specific physical capacities?:
Suffice to say that these are limited at the present
time.  The specific physical capacities cannot be
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determined adequately without a functional capacity
evaluation.  This is probably not the appropriate time to
obtain this as his pain syndrome has not been resolved.

     An arthrogram of the shoulder, with steroid injection was 

performed on August 7, 2008, with the following impression:

No evidence for rotator cuff tear or adhesive capsulitis.
Local anesthetic-steroid mixture injected during the 

     arthrogram is within the joint capsule.

     Dr. Collins wrote the following on August 14, 2008:

Mr. Smith comes back following the arthrogram.  I have
reviewed this and it shows no evidence of significant partial
thickness tear.  The AC joint is visualized as before.

His evaluation can be completed with a neurology consultation.
There are no indications for surgery.  Functional capacity
evaluation can be performed and he can be given an impairment
rating and work status at the completion of his neurology
consultation and his FCE.

     On August 18, 2008, Dr. Fielder reported, in pertinent part:

HISTORY OF PRESENT ILLNESS:
On 08/18/2008, Marty Smith, a 47 year old male, presented
with:
- - he states, “I’ve had two surgeries and they haven’t helped
at all”; Dr. Collins saw him as consultant (orthopedist in
Little Rock); Dr. Grammer operated on his shoulder twice

Comments: 870-759-2290 Tracey Lawson and he is awaiting
arrangements for new specialist to assume care of shoulder
problem
- - Rx bottle of Darvocet #40 from 3/13/08; Dr. Angel
Comments: Mr. Smith is here mainly for Rx to manage pain; he
reports infrequent use of Darvocet; he states that he has been
unable to return to work

                           *****         

ASSESSMENT
1.  SHOULDER PAIN/Right 719.41 Uncontrolled

PLAN:
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REFILLED PRESCRIPTION(S):
Rx: Darvocet-n 100 Napsylate 650 Mg-100 Mg Disp: #40 Sig: 1 PO
Q6H, PRN Refills: O

PATIENT INSTRUCTIONS:
Follow Up: Mr. Smith states that Cindy (insurance) and Tracy
Lawson (nurse manager) are helping him to find a new
specialist for shoulder evaluation
Informed Consent: Narcotics: the patient voiced clear
understanding of potential risks of sedation or impairment of
judgement/mentation, Narcotics: when used long term carry
risks of tolerance, dependency and and [sic] addiction.

     Dr. Terence Braden performed EMG studies of the right 

extremity on August 28, 2008, with the following results:

Summary/Interpretation:
THIS IS A NORMAL TEST
1. NORMAL MEDIAN MOTOR AND SENSORY

NORMAL SUPRASCAPULAR NERVE STUDY
NORMAL NEEDLE EXAM
RECRUITMENT CONSISTENT WITH EFFORT

CONCLUSION

NO ELECTRODIAGNOSTIC EVIDENCE OF SUPRASCAPULAR NERVE INJURY,
RADICULOPATHY OR NEUROPATHY IN RIGHT UPPER EXTREMITY

On September 24, 2008, Dr. Collins stated the following:

Mr. Smith’s functional capacity evaluation has been completed.
It was done on 9/11/08, at Functional Testing Centers out of
Mountain Home.  The results are unreliable.  His functional
limitations are unknown due to unreliable effort.  On this
basis, he exhibited the ability to perform work at the light
work level.  Please see the formal report for details.

He has sustained permanent partial impairment on the basis of
anatomic changes to the acromion process, subacromial space,
distal clavicle and acromioclavicular joint.  Impairment is
equal to 15% to the upper extremity, equal to 9% to the body
as a whole.

     Dr. Collins wrote the following on October 9, 2008:
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Mr. Smith is at maximum medical improvement effective 9/12/08.
I have no record of electrodiagnostic studies though mention
is made in my clinical note dated 9/24/08.  That specific
report should be generated by the performing physician.  I
simply mentioned that it needed to be done.  I am unable to
comment about his neurological status or its implications
related to work related injury or treatment.

     The claimant returned to see Dr. Collins on April 8, 2009, due

to continued complaints of right shoulder pain:

Mr. Smith returns unexpectedly for his right shoulder.  He was
discharged in October.  He is reporting continued pain.  There
is some numbness affecting the entire limb.  Pain is severe,
sharp, dull, stabbing, throbbing, aching and burning,
affecting his sleep, associated with swelling, numbness,
tingling, and weakness, getting worse, aggravated with
standing, lifting and twisting, better with rest and heat (as
described by the patient in the history survey).  He has not
returned to work.  His job has gone away.

                                *****       

IMPRESSION: Possible rotator cuff tear.

RECOMMENDATION: Additional imaging will be employed to
ascertain the subacromial roughness.  He probably needs to see
Dr. Rutherford for nerve damage.  We will follow him 

     accordingly.

     On May 27, 2009, Dr. Collins saw the claimant for follow-up of

his MRI.  At that time, he noted that he did not see a tear but 

there were some post surgical changes.  He stated that the claimant

may require subacromial smoothing.

     An MRI was performed on May 27, 2009, with the following 

impression:

1.  Findings highly suggestive for partial articular substance
tear of the infraspinatus tendon at its attachment.  A tear of
the distal supraspinatus tendon cannot be excluded versus
marked tendinosis or sequela of prior surgical repair.  There
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is evidence for prior acromioplasty.
2.  Mild to moderate subacromial/subdeltoid bursitis.
3.  Osteoarthritic change.
4.  Findings suggestive for possible adhesive capsulitis. 

     The claimant next saw Dr. Collins on July 16, 2009:

Mr. Smith returns in follow up of his arthrogram.  I reviewed
the study and report.  There is no evidence of significant
partial thickness or full thickness tear.  He is so advised.
He has subacromial roughness.  The solution to this mechanical
problem is exploration and debridement.  This may not solve
his shoulder pain syndrome.  He is so advised.
He continues at his present work status.  I will see him as
needed.

    On July 16, 2009, a right shoulder arthrogram was performed 

with the following impression:

1.  No evidence of rotator cuff tear.
2.  The joint capsule appears to be tight, the findings 

         suggest adhesive capsulitis.

    Dr. Collins stated on July 17, 2009, “No evidence of rotator 

cuff tear.”        

     The claimant underwent right shoulder surgery with Dr. Collins

on August 3, 2009, in form of the following:

OPERATION PERFORMED:
1.  Full thickness rotator cuff repair of full thickness
rotator cuff tear, right.
2.  Revision acromioplasty.
3.  Subacromial, subdeltoid and subcoracoid bursectomy.

Dr. Collins reported the following on September 9, 2009:

Mr. Smith is 5 weeks status post revision cuff repair on the
right.  He reports more pain than he had before surgery.

PHYSICAL EXAMINATION: Wound is benign.  With assist I can
raise him to nearly full overhead.  I detect no crepitation as
the arm is rotated in the overhead position.
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He is provided with Darvocet N100.  We will continue
supervised therapy.  Avoid strengthening and pure abduction.
He will be rechecked in 3 weeks.  Begin strengthening at that
point.  No change in his work status.

     On November 3, 2009, Dr. Collins wrote:

Mr. Smith returns in follow up of his right shoulder.  He has
been going to therapy.  There is really no change in his
status.

PHYSICAL EXAMINATION: Reveals minimal, if any, crepitation.
He seems to have an extraordinary amount of pain as the arm is
raised and lowered.  There are no motion deficits.  His power
seems to be fairly good.

I do not know of any way to change his status.  From a
structural standpoint, there was nothing more that could be
done.

He should be on a home program of exercise.  No change in his
work status.  He is given a last refill of pain medicine.
Should he have pain that extends beyond the next interval of
follow up, he will require professional pain management.  I
plan to release him at 6 months.

At the present time, work status is sedentary with no manual
tasks with the right arm.

     Dr. Collins wrote on February 17, 2010:

Mr. Smith returns in follow up of the right shoulder.  He is
now at the 65 month interval.  There is rally no change in his
status.  He feels an occasional pop both tactile and audible.
He state that he has been doing some limited ROM while at
home.

PHYSICAL EXAMINATION: I can assist him to approximately 150 on
forward elevation.  Actively, he goes perhaps to 90.  He does
have some pain as the arm is rotated overhead.  The AC joint
region is  slightly tender.  Power is otherwise satisfactory.
Tendon signs absent.  Peripheral neurovascular exam is intact.

Mr. Smith has rotator cuff disorder.  I think it has healed
but he still has tendinopathy.  I think he has reached maximum
medical improvement at this date.  He has been given a
previous impairment rating.  No additional impairment has been
incurred to his right shoulder.
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Work restrictions are arm below shoulder level, no forces
greater than 15#.  He is probably best served with sedentary
occupation.  He is given a final prescription of Darvocet
N100.

     Also, on February 17, 2010, Dr. Collins returned the claimant

to work with the following restrictions:

Work restrictions are arm below shoulder level, no forces
greater than 15#.  He is probably best served with a sedentary
occupation.

     The claimant underwent a vocational analysis on April 11, 

2011, with Tanya Rutherford Owen.  She wrote, in relevant part:

SUMMARY
Mr. Smith’s previous work at Emerson Electric consisted of
heavy level work.  Return to work in that capacity is not
possible with his assigned physical restrictions.  He has no
transferrable skills.  In my opinion, he has very limited
access to employment as a result of his injury and current
functional limitations.

Mr. Smith reports that he earned $13.33 per hour in his last
year of employment.  With his limitations to sedentary work
with upper extremity limitations, his educational level,
previous work experience and age, he is now eligible for work
with an hourly wage of $6.25-$8.50 per hour.  It is noted,
however, that his vocational options are limited.

                          ADJUDICATION 

A.  Permanent and Total Disability/Wage-Loss Disability

The claimant asserts that he has been rendered permanently and

totally disabled as a result of his compensable right shoulder

injury, or in the alternative, that he sustained wage-loss, as a

result of this injury.

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or
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occupational disease, to earn a meaningful wage in the same or

other employment.  Furthermore, the statute provides that the 

burden of proof shall be on the injured employee to prove inability

to earn any meaningful wage in the same or other employment. Ark.

Code Ann. §11-9-519(e)(2).

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  

     In the present matter, the claimant was employed by Emerson

Electric Company as a die cast machine operator, when he sustained

an admittedly compensable injury to his right shoulder.  He worked

for the respondent-employer some 15 years off and on.  The claimant

has prior work experience as a floral designer.  Here, the evidence

demonstrates that the claimant’s work with the respondent-employer

was within the heavy work range.      

     Since his compensable incident, the claimant has undergone 

three surgeries to his shoulder. The claimant also received

extensive conservative treatment, including, but not limited to,

steroid injections and courses of physical therapy treatment.  The

claimant has been treated and evaluated by several doctors, and
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undergone several diagnostic tests.

     The parties stipulated that the claimant reached final maximum

medical improvement for his compensable right shoulder injury on 

on February 17, 2010.  The parties also stipulated that the

claimant’s permanent impairment rating for his compensable right

shoulder injury is 9% as assessed by Dr. Collins.  Respondents no.

1 have paid this rating.  On February 17, 2010, Dr. Collins placed

permanent restrictions on the claimant of “no work above shoulder

level and no work with more than 15 pounds of force.”  He also

essentially opined that the claimant was capable of performing

sedentary work.

   The evidence demonstrates that the claimant underwent a

functional capacity evaluation on September 11, 2008, with

unreliable results.  A vocational analysis performed by Ms. Owen on

April 11, 2011, demonstrates that the claimant has the physical

capabilities to perform work as a customer service representative

and a marketing assistant.  The hourly rates of pay for these jobs

are $8.25 and $8.50, respectively.       

   The claimant maintains that he is limited in his daily

activities of living. His testimony demonstrates that his

compensable injury has significantly limited his ability to

driving.  

    Here, the claimant’s testimony demonstrates that the three

surgeries have not helped to improve his symptoms.  Hence, the
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claimant’s deposition testimony demonstrates that the claimant is

in constant pain.  

    I do find his testimony to be credible, considering that the

claimant has not sought any treatment for his right shoulder since

his release by Dr. Collins in February of 2010, or taken any

prescription medication since this time.  In fact, the claimant

readily admits that he does not even take any over-the-counter

medications for his symptoms.  

     With respect to the claimant’s driving ability, not one of the

many physicians that he has seen has placed any type of driving

restrictions on him.    

     The claimant testified that he is unable to return to work as

a floral designer. I am not persuaded that the claimant is unable

to return to this type of work, considering the physical demands

for this position and his current physical restrictions.  

     The evidence before me clearly demonstrates that the claimant

has no motivation whatsoever to return to the workforce.

Specifically,  during the hearing, the claimant admitted that he

has not sought any work since his release by Dr. Collins in

February of 2010.  Because the claimant has not sought any work

since this time, this impedes my ability to assess the true extent

of his wage-loss disability.  In addition, he currently draws

Social Security Disability benefits, in the amount of some $900.00

per month.  
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     As of the date of the hearing, no further treatment had been

recommended for the claimant’s right shoulder. In fact, the

claimant testified that he had no plans or scheduled treatment for

his shoulder.  

     Therefore, after considering all the evidence (especially,

the February 17, 2010 expert opinion of Dr. Collins) in this case

impartially, without giving the benefits of the doubt to either

party, I find that the claimant failed to prove by a preponderance

of the evidence he is permanently totally disabled as a result of

his compensable right shoulder injury of May 10, 2007.

     Nonetheless, I do find that the claimant proved his 

entitlement to some wage-loss disability. Having taken into

account, the claimant’s anatomical impairment of 9%, his age,

limited education, prior work experience, restrictions of no work

above the shoulder level and no work with more than 15 pounds of

force, lack of motivation to return to the workforce, Dr. Collins’

expert opinion, and other matters reasonably expected to affect his

future earning capacity, I find that the claimant sustained wage-

loss disability, in the amount of 7%, over and above his 9%

anatomical impairment rating.  

B.  Attorney’s Fee 

     The parties stipulated that respondents no. 1 have 

controverted this claim for additional benefits in its entirety.

Therefore, the claimant’s attorney is entitled to a controverted
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attorney’s fee on all indemnity benefits awarded herein to the

claimant, pursuant to  Ark. Code Ann. § 11-9-715.

               FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at all
         relevant times, including May 10, 2007.

     3.  The claimant reached maximum medical improvement on
         February 17, 2010.

     4.  The claimant’s average weekly wage on May 10, 2007, 
         was $513.21.  His temporary total disability rate is    
         $342.00 per week and permanent total disability rate is 
         $257.00 per week.
 
     5.  The claimant sustained a gradual onset injury to the 
         right shoulder on May 10, 2007.

     6.  Respondents no. 1 have previously paid $31,600.57 in 
         medical expenses.  Respondents no. 1 have paid $10,111.
         50 in temporary total disability benefits, and $10,408.
         50 in permanent partial disability benefits which is 9% 
         to the body as a whole.

     7.  The claimant was released at maximum medical improvement
         on September 12, 2008, and returned to care on April 8, 
         2009, and was finally released at maximum medical 
         improvement a second time on February 17, 2010.  His    
         permanent impairment rating has remained at 9% to the 
         body as a whole, as assigned by Dr. Collins.

     8.  Respondents no. 1 have controverted this claim          
         additional benefits.

     9.  The claimant failed to prove by a preponderance of 
         the evidence that he is rendered permanently and 
         totally disabled by his compensable shoulder injury.
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     10.  The claimant proved that he sustained a 7% wage-loss 
          disability, over and above his 9% anatomical
          impairment.  

     11.  The claimant’s attorney is entitled to a controverted 
           attorney’s fee on the indemnity benefits awarded herein.
       
                              AWARD

     Respondents no. 1 are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

      All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

      Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

      All issues not addressed herein are expressly reserved under

the Act.

 IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH/dk


