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STATEMENT OF THE CASE

A hearing was conducted on April 1, 2011, to determine whether the

claimant sustained a compensable hernia injury within the meaning of the

Arkansas workers’ compensation laws.

A prehearing conference was conducted in this claim on March 16, 2011,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions

were correctly set out in the Prehearing Order.  Subsequent to the prehearing

conference, the parties stipulated to the applicable compensation rates.  A copy
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of the Prehearing Order was introduced, without objection, as “Commission’s

Exhibit 1” and made a part of the record herein.

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including November 3, 2010; that the claimant’s average weekly

wage was $549.00 which would entitle him to compensation rates of $366.00 per

week for temporary total disability and $275.00 per week for permanent partial

disability in the event the claim was found compensable; and that the claim had

been controverted in its entirety.  

By agreement of the parties, the primary issue presented for determination

was whether the claimant sustained a compensable hernia arising out of and

during the course of his employment with Ark Crowell Masonry.  If overcome,

claimant’s entitlement to associated benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable hernia

injury arising out of and during the course of his employment on November 3,

2010; that he was entitled to temporary total disability benefits for the maximum

twenty-six (26) weeks of disability allowed under the Act while maintaining that he

remained disabled; that respondents should be held responsible for all

outstanding hospital, medical, and  related expenses, together with continued,

reasonably necessary medical treatment; and that a controverted attorney’s fee

should attach to any benefits awarded.
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The respondents contended that the claimant did not sustain a

compensable hernia  injury  arising  out  of  and during the course of his

employment on November 3, 2010, while  maintaining  that  claimant’s  hernia

pre-existed  the  alleged  work-related incident.

The claimant failed to appear at the hearing.  Claimant’s attorney stated

that he was notified that the claimant allegedly did not have any transportation.

Since the claimant did not have any corroborating witnesses, his attorney

requested that his claim be presented by discovery deposition taken by the

respondents on February 22, 2011, together with the documentary evidence.

Respondents’ attorney noted that the circumstances raised by the claimant did not

fall within the provisions of Rule 32 of the Rules of Civil Procedures; however,

respondents did not object to submission of the claim without the claimant’s

personal appearance so long as respondents were able to point out

inconsistencies between the deposition testimony and the other evidence.

Accordingly, the hearing proceeded in claimant’s absence.  Willie Jackson and

Colter Crowell were called as witnesses by the respondents.  The record is

composed solely of the transcript of the April 1, 2011, hearing containing

numerous exhibits, together with the claimant’s discovery deposition which was

introduced as “Claimant’s Exhibit 1" and retained in the Commission file in bound

form.
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From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

he sustained a hernia injury which arose out of and during the course of his

employment with Art Crowell Masonry Construction.

4. The claimant has failed to satisfy the requirement of the hernia statute as

set out in Ark. Code Ann. §11-9-523.

5. The claimant has failed to prove the job-relatedness of his hernia.

DISCUSSION

Compensation  for  work-related  hernias  are set forth in Ark. Code Ann.

§11-9-523 which is set out in its entirety below:

(a)     In all cases of claims for hernia, it shall be shown to the satisfaction of the
Workers' Compensation Commission:



-5-

(1)     That the occurrence of the hernia immediately followed as the result of
sudden effort, severe strain, or the application of force directly to the abdominal
wall;

(2)     That there was severe pain in the hernial region;

(3)     That the pain caused the employee to cease work immediately;

(4)     That notice of the occurrence was given to the employer within forty-eight
(48) hours thereafter; and

(5)     That the physical distress following the occurrence of the hernia was such
as to require the attendance of a licensed physician within seventy-two (72) hours
after the occurrence.

(b)(1)     In every case of hernia, it shall be the duty of the employer forthwith to
provide the necessary and proper medical, surgical, and hospital care and
attention to effectuate a cure by radical operation of the hernia, to pay all
reasonable expenses in connection therewith, and, in addition, to pay
compensation not exceeding a period of twenty-six (26) weeks.

(2)     In case the employee shall refuse to permit the operation, it shall be the duty
of the employer to provide all necessary first aid, medical and hospital care and
service, to supply the proper and necessary truss or other mechanical appliance
to enable the employee to resume work, to pay all reasonable expenses in
connection therewith, and, in addition, to pay compensation not exceeding a
period of thirteen (13) weeks.

(c)     In case death results within a period of one (1) year, either from the hernia
or from the radical operation thereof, compensation shall be paid the dependents
as provided in other death cases under this chapter.

(d)     Recurrence of the hernia following radical operation thereof shall be
considered a separate hernia, and the provisions and limitations regarding the
original hernia shall apply.

The credible evidence of record clearly reflects that the claimant, John D.

Smith, sustained a hernia injury at some unidentified time and place outside his
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employment with Art Crowell Masonry Construction.  The lay testimony, as well

as the medical evidence indicates that the claimant’s hernia pre-existed his

employment and was longstanding.  The claimant cannot satisfy the special

requirements imposed under our Act necessary to establish a compensable

hernia.

Willie Jackson was called as a witness by the respondents.  Mr. Jackson

was subpoenaed to testify.  Mr. Jackson is the claimant’s cousin.  Mr. Jackson

worked with the claimant on a job-site in October and November, 2010, in the

state of Iowa where the claimant maintained he sustained his hernia.  I found Mr.

Jackson to be a credible witness.  Although Mr. Jackson is related to the claimant,

he testified that the claimant complained of pain in the region of his groin for more

than one year.  He stated that the claimant first made reference to having a hernia

at Mr. Jackson’s home during September or October, 2010, when they were both

working on a job in Alma, Arkansas, referred to as the “Barling job.”  Mr. Jackson

further testified that he provided the claimant with a hernia support belt which the

claimant used on a regular basis.  Mr. Jackson and the claimant, at one time,

shared an apartment together.  Mr. Jackson also stated that the claimant

reportedly was going to have a surgical repair of his hernia at St. Edwards

Hospital in Fort Smith, Arkansas, which the claimant apparently failed and/or

refused to undergo.  The record reflects that the claimant experienced additional
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problems with his hernia while working at the job-site in Iowa.  In fact, Mr. Jackson

took the claimant to the hospital in Iowa and brought him back to Arkansas

following surgical repair of the hernia in Iowa.

Colter Crowell was also called as a witness by the respondents.  Mr.

Crowell is an employee of Art Crowell Masonry Construction, a business owned

by his father.  Mr. Crowell worked on various jobs with the claimant.  Although he

could not recall the first time that the claimant complained about his hernia, Mr.

Crowell stated that the claimant frequently requested time off from work because

of on-going and continuing problems related to his hernia.  He stated that the

claimant advised him that he was going to have the hernia surgically repaired

which was apparently never accomplished.  Mr. Crowell stated that the claimant

subsequently contacted him when he was putting together a crew for the Iowa job

and stated that he was 100% and ready to go to work.  Mr. Crowell was also part

of the team that worked on a construction job building a Wal-Mart in Iowa City,

Iowa.  Mr. Crowell was contacted after  the  claimant  went  to  the  hospital while

in Iowa and helped him fill out a Commission Form N, an Employee’s Notice of

Injury.  The claimant reported that the hernia existed before the injury in Iowa.  The

claimant also reported that it was related to a prior injury and had existed for over

two (2) years.  (Tr.30-32)(Resp. Ex. A, p.1)

The claimant was initially admitted to the University of Iowa Hospital and
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Clinic on November 3, 2010, where he underwent surgery.  The history given by

the claimant on admission is set out below:

CONTEXT:     John Smith is a 40 y.o. Male who presents with right
groin pain.  He has had symptoms for a year.  He feels a bulge and
pain in the right groin intermittently.  It is better in the morning and
worse at night or when he is working.  It is a burning pain.  The
symptoms have been controlled with a truss over the year.  Today
he  was  lifting  at  work  and  he  felt  a  pop.  The  bulge  became
bigger  and  the  pain  became  worse.  He feels the pain in his right
testicle as well.  He noticed possible blood in the urine shortly after
that.  He denies fevers, abd pain.  Has mild nausea.  No vomiting.
(Jt. Ex. A, p.1)

The claimant’s hernia was a longstanding condition.  It did not occur

immediately following the result of a sudden effort or strain, but, rather pre-existed

any activities on November 3, 2010.  Clearly, the claimant cannot satisfy

requirements  1, 4  and  5  of the hernia statute.  The requirements of A.C.A. §11-

9-523 are designed to make an award of compensation for a hernia dependent

on the manner in which the hernia occurred rather than on its mere existence and

to separate congenital or pre-existing hernias from those resulting from trauma or

effort at work.  Ayres v. Historic Preservation Association, 24 Ark. App. 40, 747

S.W.2d 587 (1988).

It   is   well-settled   that   claimant  has  the  burden  of   proving    the  job-

relatedness of any alleged injury, without the aid of any kind of presumption in his

favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952);
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Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The

burden of proof claimant must meet is preponderance of the evidence.  Voss v.

Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law,

it was the duty of the Commission to draw every legitimate inference in favor of

the claimant and to give claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence regarding whether

or not claimant has met the burden of proof be weighed impartially, without giving

the  benefit  of  the  doubt  to either party.  Arkansas Code Annotated §11-9-

704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989);

Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

he is entitled to any compensation benefits for his hernia injury. The hernia pre-

existed any work-related trauma. Accordingly, the within claim is hereby

respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


