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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F402902

ALICE SMITH, EMPLOYEE CLAIMANT

EMERSON ELECTRIC COMPANY, 
EMPLOYER                                               RESPONDENT 
                  
SEDGWICK CLAIMS MANAGEMENT,           
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                                                  
                               
                                         

                   OPINION FILED JULY 25, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Batesvillee, Independence County, Arkansas.

Claimant was represented by Mr. Garland Watlington, Attorney at
Law, Jonesboro, Arkansas.  

Respondents were represented by Mr. Bill Walmsley, Attorney at
Law, Batesville, Arkansas.

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 1,

2011, in Batesville, Arkansas.  A Prehearing Order was entered in

this case on February 28, 2011.  This Prehearing Order set out

the stipulations offered by the parties, and outlined the issues

to be litigated at the hearing, along with the parties’

respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing. 

The following stipulations are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including February 6, 2004.

3.  The claimant sustained a compensable back injury on said

date.   

4.  The insurance carrier has paid some benefits.

5.  The claimant’s average weekly wage at the time of her

compensable incident was $376.87.  Her compensation rates are

$251.00. and $188.00.

6.  The respondents have controverted this claim for

additional benefits in its entirety.

     By agreement of the parties, the sole issue to be litigated at

the hearing was as follows:

whether the claimant is entitled to additional medical

benefits for her compensable back injury.

The claimant’s contentions are set out in her response to

the Prehearing Questionnaire.  These are hereby incorporated

herein by reference.  The respondents’ contentions are set out in

their response to the Prehearing Questionnaire.  These are hereby

incorporated herein by reference.                    

     The record consists of the June 1, 2011 hearing 

transcript, and the exhibits contained therein.  The claimant’s

Deposition of March 9, 2011 has also been made a part of the

record.  It is retained in the Commission’s file.  

    The following witness testified at the hearing: the 
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claimant.

                          DISCUSSION

     The claimant testified during the hearing.  At the time of

the hearing, the claimant was fifty-seven years old.  She

testified that she underwent her first surgery for her admittedly

compensable injury in June of 2004.  This surgery was performed

by Dr. Chan, of Searcy.  The claimant testified that she

underwent a second surgery in June of 2008 for the removal of a

cyst in her lower back.  She testified that this surgery was

covered by workers’ comp.  Dr. Lovell of Memphis performed this

surgery.

     She denied that the first surgery did not really help her

symptoms.  However, she admitted that the second surgery helped

some.  According to the claimant, this surgery helped to relieve

the severe muscle cramps that she had been experiencing.  The

claimant further testified that this surgery did not take away

the pain, but it relieved the cramps so that she could sleep

better.

     The claimant admitted to being prescribed pain medication at

this time.  However, she testified that when she went back for 

follow-up visits, the pain came back.  According to the claimant,

she underwent an MRI, and after this she was told she needed an

additional surgery.  

     She agreed that received a Change of Physician Order to

treat with Dr. Ricca, in order to get a second opinion. The

claimant testified that he also recommended surgery.
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     On cross examination, the claimant admitted that the

additional medical treatment that she is seeking does not have

anything to do with the surgery that she had at T12-L1.  She

further admitted that the additional surgery and medical

treatment she is seeking has to do with her low back area.  

     She admitted that Dr. Laverne Lovell’s March 20th report was

written before he performed the MRI.  The claimant also admitted

that April 1st report was written after he reviewed the MRI.

     Regarding her formal training and education, the claimant

admitted that she has a high school GED.  She has two junior

college certificates, one as a medical assistant, and one in

medical office records.

     The claimant admitted to injuring herself on February 6,

2004.  She admitted to undergoing surgery to her low back with

Dr. Lovell on June 13, 2008.  He released her to full duty on

July 23, 2008.  The claimant admitted that between June of 2008

and the date of her injury, she continued working for Emerson

Electric.  She worked for them until December of 2006.  She

agreed the reason that she stopped working for Emerson was

because of a plant-wide layoff.

     According to the claimant, the plant has now closed.  The

claimant agreed that after she hurt herself and while she was

working for White Rogers, which is a division of Emerson

Electric, she had another part-time job, working at Car Mart.  

The claimant first began working for Car Mart in about 2005,

which was something over a year after her original injury.  She
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admitted that she continued working for Car Mart even while she

was in school.  

     The claimant admitted to drawing unemployment benefits after

being laid off at Emerson Electric, in December of 2006.  She 

specifically testified:

Q All right.  Between the time that Dr. Lovell released
you on July the 23rd, 2008 and March 20 of 2009, when you
went back to see him, a period of about eight months, did
you have any medical treatment at all?

A No, sir.

Q Did you take any prescription medications at all?

A Not for my back.

     Upon further questioning, the claimant agreed that before 

she underwent her surgery on June 13th, 2008, she underwent an

MRI on May 27th, 2008.  The claimant stated that she was

surprised to learn that this MRI reflected that she had cysts in

other parts of her body other than at the L4-5 level of her low

back.  

     The claimant testified:

Q In fact, that MRI indicates that you had a cyst on your
left kidney, did it not?

A Yes, sir.

Q And it also reflected that you had a cyst on the left
lobe of your liver?

A Yes.

Q And the cyst in your low back was on the left side as
well, right?

A Yes.
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Q Okay.  

A Now, the cyst is on the right side.

     She admitted that she has read Dr. Lovell’s report of April

1, 2009 wherein he stated that he is unable to explain why she

has the cyst in her low back, other than wear and tear.  The

claimant admitted that she liked Dr. Lovell when he treated her,

and he gave her good treatment.

     The claimant further admitted to having sought a change of

physician to treat with Dr. Anthony Ricca because Dr. Lovell

stated he could not attribute the cyst in her low back to the

injury of February 6, 2004.  However, she denied having selected

Dr. Ricca.  The claimant stated, “ I don’t know, I guess the  

Commission selected him, to my knowledge.”  

    Upon being shown Dr. Ricca’s report of October 27, 2010, she

testified:

Q I'm going to show you what is part of Respondents'
Exhibit Number 1, medical exhibit, and page 28.  And it's a
report dated October 27, 2010, that purports to be from Dr.
Anthony Ricca.  Do you see paragraph three that I have
highlighted on my copy?

A Yes, sir.

Q And do you interpret that as Dr. Ricca agreeing with
Dr. Lovell regarding the causation of the cyst in your low
back?

A This?

Q In other words, Dr. Ricca, along with Dr. Lovell, both
said that they could not attribute the cyst in your low back
to your February 6, 2004 injury, isn't that correct?
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A Yes, sir.

Q And, in fact, over on the second page of Dr. Ricca's
report in the next-to-last paragraph, would you read the
highlighted portion there, ma'am?

A "I am not able to find a causal relationship between
her work and her present symptoms and need for surgery."

Q Now, do you know of any doctors' opinions on the cause
of your cyst, or its relationship to your injury, other than
Dr. Lovell and Dr. Ricca?

A No, sir.

     She essentially admitted that one of the reports(Dr. Ricca’s

report of September 2010) stated that the cyst could have been

work-related.  The claimant agreed that she had been working in

2010 for six years after her injury of February 6, 2004, but not

full time.  She admitted that she works full-time, and has been

doing so since August of 2010. 

      The claimant further admitted that when she saw Dr. Ricca

in September of 2010, she was working full time, and when she was

not working full time, she was working 20 to 25 hours some weeks. 

In addition to this, she was going to school carrying a full

class-load.  The claimant stated that she took 12 to 15 hours per

semester.  She agreed that all of this would have been after her

February 6, 2004 injury. 

    She stated:

Q So we don't know what activities that he says it might
possibly be related to, do we?

A I guess not.  May I say something?
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Q No, ma'am.  I get to ask the questions today.  The work
that you were doing back in 2008, 2005, '06, '07, and '08
for Car Mart involved doing what?

A I drove cars.

Q That is you delivered cars to various Car Mart
locations?

A Yes, sir.

Q Okay.  And then came back in another vehicle from
there, right?

A Sometimes, yes.

     Since treating with Dr. Ricca on September 13, 2010, the

claimant denied having been treated by any other doctor.  She

also denied having taken any prescription medication since this

last visit with Dr. Ricca.

    The claimant admitted that when she saw Dr. Ricca, she had

some problems with swelling in her low, and other parts of her

body.  She has had problems with swelling of her right ankle,

right knee, right arm and wrist.  The claimant testified that she

has problems with her wrist swelling due to her having had

surgery on it many years ago.  

     She denied having undergone any treatment for the cysts on

her kidney and liver.  The claimant stated that she did not know

whether there was any relationship between the cysts on her

liver, kidney and low back.   

     The claimant’s deposition was taken on March 9, 2011.

     A review of the medical evidence of record demonstrates that

the claimant underwent treatment for her back injury, which was
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sustained on February 6, 2004, during an industrial accident,

while working for Emerson Electric.  Dr. David Fielder reported,

in pertinent part, the following on April 22, 2004:

     CHIEF COMPLAINTS: TEST RESULTS.

HISTORY OF PRESENT ILLNESS:
On 04/22/2004, Alice Smith, a 50 year old female, presented
with:
- - here to discuss abnormal MRI: disc protrusion and mild
extrusion to the left of midline at T12-L1; no significant
disk problem seen at L4-5 or L5-S1.
Comments: she reports increasing pain in lower back and
radiation of pain down middle of right buttock and thigh to
foot

                         *****

ASSESSMENT:
1. Low Back Pain, New, 2. Sacroiliitis/Right and Unchanged
3. Disc protrusion at T12-L1.

PLAN:
PATIENT INSTRUCTIONS:
Activity: limit lifting to 10 lbs., no leaning and bending
or squatting to lift
Follow up: Refer to neurosurgeon (cancel appointment with
Dr. Safman)
We discussed her MRI findings.  Her radicular symptoms are
more consistent with lower lumbar lesion.  She remains very
tender at the SI joint on palpation.  Neurosurgical
consultation is recommended.  Neurosurgeon can view MRI
films and offer opinion/recommendations on best course for
further evaluation and treatment.

     On March 25, 2008, the claimant underwent evaluation by Dr.

Shazia M. Siddiqui due to right leg pain:

PRESENT ILLNESS:
The patient is a 54-year-old female with a history of right
sided hip and leg pain since February 2004.  It was a work
related injury when she was working at White-Rogers.  She is
status post T12-L1 Fusion and has not seen any improvement
in her pain after the back surgery.  She also had nerve root
injection by, I believe, Dr. Green in Memphis on the right
side which gave her pain relief for 3 days.  She has not had
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any other intervention besides that.  She remains in pain
and the pain in the lower back on the right side buttock
region with radiation down to the right leg to the toes,
associated with numbness, tingling and weakness of the leg. 
At its worse the pain is 9 out of 10, at its best is 3 out
of 10.  It is a constant, rhythmic steady throbbing,
shooting, burning, stabbing pain.  She denies any bladder or
bowel incontinence.  The pain is aggravated by sitting,
standing, walking, lifting, housework and cold weather. 
Relieving factors are sometimes walking around or standing
and will make the pain bearable.  Ultracet was helping more
but according to the patient the physicians in Memphis did
not want her taking any pain medicine.  The pain has
affected her activities of daily living and her sleep.  She
gets barely 4 to 5 hours of interrupted sleep every night. 
She is not able to do much otherwise as far as house
cleaning, etc.  The last time she received a selective nerve
root block was in May 2007.  She has not had any recent
physical therapy, any recent chiropractic manipulation or
any biofeedback acupuncture treatment.

 *****

ASSESSMENT:
1.   Chronic pain syndrome.
2. Post laminectomy syndrome.
3. Lumbosacral spondylosis.
4. Left sacroiliac joint dysfunction.
5. Left hip pain.
6. Possible lumbar disc herniation

PLAN:
1. Apparently I am seeing the patient only once as her

regular Dr. Green, who is the pain physician who works
with Dr. Lowell is unavailable and the patient is
having increased pain.  Dr. Lowell has asked for the
patient to receive an L5 selective nerve root block.  I
would recommend L4-L5, L5-S1 nerve root block or
transforaminal injection to see if that reduces the
pain.

2. I would also recommend a trial of neuropathic
medication either in the form of Lyrica or Neurontin to
see if that helps resolve some her radiation pain.

3. The patient may also benefit from a left sacroiliac
joint injection.  This was discussed with the patient
at length and she agrees and wishes to proceed.  I also
tried to call Dr. Lowell’s office and he was in surgery
so I was not able to talk to him. 

     The claimant returned for follow-up care with Dr.
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LaVerne Lovell on April 18, 2008:

HISTORY: Ms. Smith returns for follow-up with continued
right leg pain.  Unfortunately, we tried to get her
scheduled for a right L5 selective nerve root block and that
has fallen through for various reasons.  The patient
finished her schooling on May 9.  She is free after that to
have any kind of work-up procedures or imaging done.

Test Review: I have gone over her MRI scan from last year. 
She has either a facet cyst or ligamentous hypertrophy on
the right at L-5, compressing possibly the L4 root and L5
root in the lateral recess.  

I showed the patient the film.  I told her I will order her
a new study, and I would recommend going ahead with the
right L4-5 microdisectomy.  The patient has grown weary
tolerating her symptoms and simply wants relief.

PHYSICAL EXAM: 
Neurological Exam: Full strength, but she has a terrible
limping gait favoring the right leg, with positive right
straight leg raise and numbness in the right lateral thigh
and calf.

IMPRESSION: Right L5 and possibly L4 radicular symptoms
secondary to L4-5 facet cyst.

RECOMMENDATION: I went over the procedure with the patient. 
She understands the risks, complications and recovery, and
we will go ahead and schedule her for surgery when she
finishes school.  We will get a new imaging study to ensure
things have not changed.

     An MRI of the lumbar spine was performed on May 27, 2008,

with the following impression:

SURGICAL CHANGES AT T12-L1.

FACET DISEASE AT L4-L5 WITH SMALL RIGHT ANTERIOR FACET CYST,
AND FACET DISEASE AT L5-S1.

6.9 MM SIMPLE CYST IN THE LEFT KIDNEY LATERALLY.  LIKELY
SMALL LESS THAN 

  
     2 MM CYST IN THE VISUALIZED PORTION OF LEFT LOBE OF THE      
     LIVER.

     In a final reported dated June 13, 2008, Dr. Lovell opined
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in pertinent, part:

HISTORY: Ms. Smith returns for follow-up with continued
right leg pain.  Unfortunately, we tried to get her
scheduled for a right L5 selective nerve root block and that
has fallen through for various reasons.  The patient
finishes her schooling on May 9.  She is free after that to
have any kind of work-up procedures or imaging done.

Test Review: I have gone over her MRI scan from last year. 
She has either a facet cyst or ligamentous hypertrophy on
the right at L4-5, compressing possibly the L4 root and the
L5 root in the lateral recess.

I showed the patient the film. I told her I will order her a
new study, and I would recommend going ahead with the right
L4-5 microdisectomy.  The patient has grown weary tolerating
her symptoms and simply wants relief.

                             *****

IMPRESSION: Right L5 and possibly L4 radicular symptoms
secondary to L4-5 facet cyst.

RECOMMENDATION: I went over the procedure with the patient. 
She understands the risks, complications and recovery, and
we will go ahead and schedule her for surgery when she
finishes school.  We will get a new imaging study to ensure
things have not changed.

     The claimant underwent surgery, in the form of “microscopic

right L4-L5 hemilaminectomy and medial facetectomy with resection

of facet cyst,” which was performed by Dr. Lovell on June 13,

2008, due to a “right L4-5 facet cyst.”

     On June 27, 2008, Dr. Lovell wrote:

HISTORY: Ms. Smith returns for follow-up early after a
6/14/2008 right L4-5 hemilaminectomy and facet cyst
resection.  Her complaint is severe right leg pain similar
to pre-operative.  She had right leg pain for four years
prior to the surgical intervention.  I removed the facet
cyst.  I did not cut the disc space so I don’t believe we
are dealing with a reherniated disc in this case.

                         *****
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IMPRESSION: Right leg pain which I believe is simply nerve
root irritation after surgery and also due to the lengthy
period of time that she had symptoms prior to surgery.

RECOMMENDATION: I have placed her on Lyrica 150 mg twice a
day and I will see her in follow-up at her regularly
scheduled appointment in about two weeks.

     Dr. Lovell saw the claimant again on July 23, 2008:

Ms. Smith returns for follow up one month status post right
L4-5 hemilaminectomy and removal of a facet cyst.  The
patient tells me the burning pain in her back has improved;
however, her leg pain has not improved.

PHYSICAL EXAM:
Neurological Exam: Exam today shows her with full strength
in the lower extremities.  She limps a significant amount
favoring the right leg.  Her incision is well healed.

IMPRESSION: One month status post right L4-5 hemilaminectomy
for facet cyst resection with persistent chronic right leg
pain.

RECOMMENDATION: I have released the patient today.  I see no
indications for further imaging in her case.  I have given
her a 2% permanent partial impairment rating for a second
surgical procedure done in the lumbar spine.  She has a
prior impairment rating for her fusion that she had done in
Arkansas.  She is released from my care today at maximum
medical improvement 7/23/2008 to a full duty work status for
work as tolerated.

     The claimant returned for a follow-up visit with Dr. Lovell

on March 20, 2009, due to increasing right lower extremity pain. 

His impression was, “Recurrring right lower extremity pain.”

He stated that if the patient has a recurrent facet cyst at L4-L5

on the right, then he would attribute this to her original work

injury.  However, Dr. Lovell wrote, “If there is some new finding

in the lumbar without any reported injury, then of course, this

would not be related to her original injury and need for

surgery.”
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     An MRI of the lumbar spine was performed on March 25, 2009,

with the following impression:

1. Prior right-sided L4-5 surgery with enhancing scar
extending into the right epidural space posteriorly. 
This enhancing soft tissue displaces the thecal sac
slightly anteriorly and to the left without obvious
compression of nerve roots or neural foramen.

2. Previous T12-L1 vertebral body instrumentation is
noted.

     On April 1, 2009, Dr. Lovell stated the following in a

clinical note:

Ms. Smith returns for follow-up with new MRI scan with and
without contrast.  She has about a 7mm recurrent right L4-5
facet cyst that causes compression on the spinal sac.  It
actually occurs right at the take-off of the right L5 root,
and I certainly believe it may be symptomatic for the
patient.  I worried about this phenomenon having happened to
the patient when she came to see me last time based on the
recurrent identical radicular pain and the timing of her
return.

Based on this finding, I have told the patient that she can
continue to monitor and follow her symptoms.  I suppose
there is a chance they could get better in the future if
this cyst would resolve somewhat.  I also think this cyst
could get larger, and her symptoms could get worse as well. 
The only treatment that I would have to offer her would be
simply doing a repeat surgical procedure and try to remove
this.  I think on this trip in I would try to take all the
capsule out of the facet joint at that level.  That might
keep her from having this occur again.

I have no etiology for this recurrence other than simple
degenerative wear and tear changes.  I have no work injury
to relate this to, and I certainly see these kind of
findings in patient [sic] all the time that have no injury
associated with them, in that they are simply progressive
degenerative arthritic joint wear and tear changes.

I have told the patient if she hurts badly enough that she
will have to contact me to schedule a reoperation on the
right at L4-5.  At that time, we would simply request the
ability to proceed with surgery and would then find out if
workers’ compensation will cover this or whether we would
have to take care of the patient under her regular
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insurance.

     The claimant underwent initial evaluation with Dr. Gregory

Ricca on September 13, 2010, due to right sided low back pain

radiating down her right leg since February 2004.

Present Illness:
Ms. Smith is a 57 yo woman who presents for evaluation of
right-sided low back pain that radiates into the lateral
RLE.  I asked her if the pain were ‘aching, burning,
stinging, throbbing’ and she said: “Yes. All of them.”  She
also said that she has “sharp” pain and “just about” any
other kind of pain I can describe.  She also reports
“severe, severe leg cramps” on the “entire side” of the RLE
“and it involves the foot.”  This pain began in February
2004 at work while placing a box on a packing palate.  This
pain has been this way ever since.  She had a trans-thoracic
back surgery that did nothing for her pain.  She said that
she was against the thoracic surgery and thought the
thoracic surgery was not appropriate.  She had no thoracic
back pain.  She told me that she had the surgery because her
worker’s compensation carrier told her that if she did not
have the surgery, they would “drop her.”  She then had
removal of a facet cyst by Dr. Lovell in Memphis on 6/13/08
that “eased it for a while.  It never took the pain away but
it made it better.  But within a couple of months it was
back, just as strong as it was before.”  She liked Dr.
Lovell and in March 2009 she had a lumbar MRI which showed a
recurrent cyst and he recommended surgery.  After she saw
him in March 2009 her insurance company would not let her
return to him.  Ms. Smith states that she does not know why
the insurance carrier would not let her see him again.  Ms.
Smith said: “ Until this happened [June 2004 injury] I could
do the splits, back bends and cartwheels.”  “ Since this
happened I don’t even go on walks.” “ I don’t go dancing.” 
Her ODI 64 percent and her VAS is 7...

                              *****

Impression:
Lumbar Stenosis 724.02
Lumbar Radiculitis 724.4
HTN 401.9
Migraine 346.90
Recurrent Facet Synovial Cyst at L4-5 right with compression
of the right L5
root..................................DISCUSSION: I talked
with Ms. Smith and reviewed all of the above as well as the
various options.  This includes living with the symptoms,
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NSAIDs, PT, Chiropractic Therapy, treatment at a pain clinic
and even surgery.  I explained that, in a patient with an
anatomically appropriate abnormality, there are basically
only two reasons for surgery.  These are either a
progressive neurolgical deficit or intractable and
incapacitating symptoms.  I believe surgery will help her,
based on her history.  I told her exam had two things that
were “fishy.”  It does not make sense to me that ever so
gentle flexion of her hip would cause her to cry out and
report marked pain.  Dorsiflexion on the right also had a
giveaway.  I told Ms. Smith that the cyst at L4-5 right is
consistent with her symptoms.  If the cyst is causing her
symptoms and we do surgery, the surgery will help her.  If
the cyst is not causing her symptoms and we do surgery,
surgery will not help her.  I think surgery is appropriate. 
If she had surgery, I would recommend a redo partial
hemilaminectomy at L4-5 right with removal of the facet
synovial cyst....I reviewed Lumbar Decompression and removal
of a recurrent synovial cyst and the options, indications,
limitations, expected and possible outcomes and risks of
surgical and non-surgical treatments.  This included but was
not limited to infection, death, nerve injury, injury to the
coverings of the nerves with leakage of CSF, failure to
relieve symptoms, worsening of symptoms, bleeding and need
for a blood transfusion with its associated risks, the
natural history of spine disease, etc.  The routine post-
operative course and instructions were also reviewed.  All
her questions were answered and she seemed to understand. 
Ms. Smith requests surgery and I agree.
Plan:
Laminectomy with removal of facet synovial cyst at L4-5
right.....f/u after surgery. 

     On October 27, 2010, Dr Ricca wrote, the following letter to

the respondents’ attorney:

This is in response to your letter dated September 24, 2010. 
My office received your letter of September 29, 2010. 
Sadly, I just received this letter today. I do not know why
it took so long to get to me but I can assure you I will be
discussing this with my staff.  I like to provide prompt
timely service and I apologize for my tardiness and thank
you in advance for your patience.

I have read your letter, read numerous records of Ms. Smith
including Dr. Lovell’s letter April 1, 2009, and reviewed my
office notes.  First I would like to answer your question
and then I would like to provide you with additional
information that I think is rather important regarding
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causation.

I agree with Dr. Lovell’s opinion that one cannot say with
confidence the cause of Ms. Smith’s recurrent cyst.  It
could be related to work activities but it just as well
could be related to natural wear and tear.  So, one cannot
say within a reasonable degree of medical certainty that a
work injury was the cause of Ms. Smith’s recurrent cyst.

I believe the question of causation of symptoms and need for
surgery is an entirely different matter.  Many people can
have asymptomatic compression of nerves.  So if a patient
has an asymptomatic lesion, then has an event that can
reasonably cause this asymptomatic lesion to become
symptomatic and they develop appropriate symptoms within a
reasonable time period following the event, then I believe
that the event would be the primary cause of symptoms that
need treatment. Without the event, the asymptomatic lesion
could have remained asymptomatic.

I believe the question about causation is: can I identify a
work event that can be reasonably connected to the onset of
her symptoms and the cause of making an asymptomatic facet
synovial cyst, symptomatic.  Based by my review of her
records, I am not able to find a causal relationship between
her work and her present symptoms and need for surgery.

I hope this information is helpful to you.  If you have any
other questions, please feel free to contact me.  My billing
coordinator, Tammy Frazier, will attach a bill with this
letter.

      

                           ADJUDICATION           

Additional Medical Treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that she is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999). 

     After weighing the evidence impartially and without giving
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the benefit of doubt to either party, I find that the claimant

failed to prove by a preponderance of the evidence that the 

recommended treatment for her recurrent cyst at L4-5 on the

right, is reasonably necessary and causally related to her

compensable back injury of February 6, 2004. 

     The instant claimant sustained a compensable injury to her 

back, in the form “disc protrusion at the T12-L1 levels.”  The

claimant underwent surgery due to these abnormalities in June of

2004.  The evidence demonstrates that this surgery was performed

by Dr. Patrick Chan.  The respondents paid benefits relating to

this surgery.  

     Subsequently, the claimant suffered continuing right leg

pain, which was found to be due to a facet cyst, on the right.

Although the claimant testified that this original cyst was on

the left, that cyst occurred at L4-L5, on the right.  

Specifically, an MRI performed on May 27, 2008 demonstrated,

“FACET DISEASE AT L4-L5 WITH SMALL RIGHT ANTERIOR FACET CYST, AND

FACET DISEASE AT L5-S1. 6.9 MM SIMPLE CYST IN THE LEFT KIDNEY

LATERALLY.  LIKELY SMALL LESS THAN 2 MM CYST IN THE VISUALIZED

PORTION OF LEFT LOBE OF THE LIVER.” 

     Therefore, on June 13, 2007, Dr. Lovell performed “a right

L4-5 hemilaminectomy and facet cyst resection.”  The respondents

also paid benefits relating to this second surgery.

     Since this time, the claimant has suffered recurring right

lower extremity pain.  On March 20, 2009, Dr. Lovell opined that

the claimant could have “a recurrent cyst at L4-L5, on the
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right.”  He further opined that if so, he would attribute this to

her original injury.  

     An MRI of March 25, 2009 confirmed that the claimant had “a

recurring cyst at the L4-L5, on the right.”  On April 1, 2009,

Dr. Lovell opined that he had no etiology for this recurrence

other than simple “degenerative wear and tear changes.”  He

further opined that he had no work injury to relate this to.  

     The claimant obtained a Change of Physician Order and began

treating with Dr. Ricca.  On October 27, 2010, he opined

essentially that one cannot say with confidence the cause of the

claimant’s recurrent cyst.  Dr. Ricca went on to state that the

cause of the recurrent cyst could be related to natural wear and

tear.  So one cannot say within a reasonable degree of medical

certainty that the work injury was the cause of the claimant’s

recurrent cyst.  Ultimately, Dr. Ricca stated “I am not able to

find a causal relationship between her work and her present

symptoms and need for surgery.”

     The claimant admitted to being involved in various school

and other work activities since her compensable injury of

February 2004.  Nonetheless, her testimony and documentary

evidence demonstrate that the claimant continues with low back

pain radiating down her right leg.

     In sum, when considering the claimant’s various activities

since her compensable injury, the claimant’s propensity for

cysts(the cysts on her liver and kidney), Dr. Lovell’s most

recent opinion of April 1,2009, Dr. Ricca’s expert opinion
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regarding causation, and because the claimant’s work-related

injury occurred at a different level of the cyst, I find that it

would require conjecture and speculation to attribute this

recurring cyst to the claimant’s compensable incident of February

6, 2004.  Conjecture and speculation cannot supply the place of

proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.

2d 155 (1979).  

     Accordingly, I further find that the claimant failed to

prove by preponderance of the evidence that the recurring cyst is

causally related to her compensable injury of February 6, 2004. 

Hence, the evidence demonstrates that all of the claimant’s

current symptomalogy is due to the “recurrent cyst.”  As such,

the claimant has failed to prove that any additional medical

treatment is reasonably necessary for her compensable injury of

February 6, 2004.               

     This claim for additional medical benefits is hereby

respectfully denied and dismissed.   

                FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship     
    existed at all relevant times, including February 6,     
    2004.

3.  The claimant sustained a compensable back injury on said 
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         date.   

4.  The insurance carrier has paid some benefits.

5.  The claimant’s average weekly wage at the time of her
         compensable incident was $376.87.  Her compensation      
         rates are $251.00 and $188.00.
 

6.  The respondents have controverted this claim for
         additional benefits in its entirety.

7.  The claimant failed to prove that any additional medical 
    treatment is reasonably necessary for her compensable    
    injury of February 6, 2004.

        
                            ORDER
  
     The claimant has failed to prove by a preponderance of the

evidence her entitlement to additional medical treatment for her

compensable back injury of February 6, 2004.  This claim is

hereby respectfully denied and dismissed.    

     IT IS SO ORDERED.

  

                                   ________________________
  CHANDRA HICKS

Administrative Law Judge       
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