
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G010603

NORMA SIMMONS, EMPLOYEE CLAIMANT

RIVERSIDE VOCATIONAL TECH SCHOOL,
EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER RESPONDENT

OPINION FILED NOVEMBER 18, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on November 9,
2011, in Little Rock, Pulaski County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. Terry Don Lucy, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses and temporary total disability benefits.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

September 14, 2010, at which time the claimant sustained a compensable injury to

her right knee at a compensation rate of $513.00/$385.00.  Medical expenses were

paid.  The claimant has retired and is receiving Social Security benefits.
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The claimant contends she remained symptomatic after the compensable

accident and required surgery to her knee.  She seeks payment of medical

expenses, and temporary total disability benefits.

The respondents contend the compensable injury was treated and the

claimant returned to work without restriction.  On October 5, 2010, she fell at home

re-injuring her right knee, requiring surgery on May 11, 2011.  This constitutes an

independent intervening cause breaking the chain of liability.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify at the hearing.

The claimant, age 66 (D.O.B. September 24, 1945), has a high school

education and vo-tech training as a beautician.  She began work for the respondent

employer in 1995 as a vocational instructor in horticulture.  Her son also works

there.  The claimant also worked for Access, a school for disabled children, while

she worked at Riverside.  The claimant’s daughter is the director of Access.  The

claimant retired from Riverside on September 15.  She remains employed by

Access with accommodations to fit her work restrictions, (see Tina Funderburg’s

letter of October 19, 2011).  Her health history includes surgery to her right knee

by Dr. Yocum on August 10, 2010.  The claimant testified she made a full recovery

from this surgery and was asymptomatic before her on-the-job injury one month

later.

On September 14, 2010, the claimant injured her right knee as she was

leaving her classroom.  She stepped to the side to allow another person to pass but

caught her toe on the concrete sidewalk and fell on her right side.  The claimant

reported the injury to Mr. Page and filled out an accident report.  She developed
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swelling and bruising and returned to Dr. Yocum.  She was off work from September

14-27, 2010.  She did not feel she was physically able to return to work when Dr.

Yocum released her.

The claimant fell in October, 2010, walking up a hill due to the instability of

her right knee.  She fell on her left side but did not injure herself.  Dr. Yocum’s

report of October 15 indicates she fell on her right knee.

Dr. Yocum treated her with injections, medication, and a second surgery to

the right knee on May 11, 2011.  The claimant stated this surgery left her with pain,

swelling, and instability.  Her quality of life has changed as she is no longer able to

go to church, work in the garden, or perform her job at Riverside.  She cannot return

to Dr. Yocum because of an outstanding balance that was not covered by her group

insurance, Health Advantage, or Medicare Part B.

MEDICAL EVIDENCE

The claimant saw Dr. Yocum on August 10, 2010.  After x-rays, and an MRI

scan, Dr. Yocum diagnosed a lateral meniscus tear and a Baker’s cyst.

She reports she had the onset of symptoms around the first of July.
She had no particular antecedent trauma or injury.

On August 23, 2010, Dr. Yocum performed surgery, (arthroscopic partial

lateral meniscectomy and chondroplasty).  He advised the claimant that the surgery

might not address all her symptoms due to chondromalacia (softening of the

cartilage).  Dr. Yocum also prescribed physical therapy.  Dr. Yocum’s September

2, 2010, report indicates the claimant had improved and he released her to return

to work.

The claimant returned to Dr. Yocum on September 14, 2010, and told him

about her fall at work.  He noted an abrasion on the right knee but no swelling.  The

clinical exam was normal and x-rays were negative for a fracture or dislocation.  He

released her to return to work without restriction on September 15, 2010.
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. . . She has a superficial abrasion lateral to the patellar tendon.  She
has full motion in flexion and extension.  Negative Lachman’s,
negative McMurray’s.  She has no significant effusion.  There is very
minimal local swelling around the area of the abrasion.  She has no
varus/valgus instability.

The claimant returned to Dr. Yocum on October 15, 2010, after a fall and

required treatment with steroid injections and physical therapy.

She once again reports that she has had an additional fall which
occurred last week.  She states the knee has been worse since then.
She said the knee stays a little puffy and swollen all of the time and
really does not vary much in size.

On examination she has mild effusion.  She lacks a few degrees of
full extension with flexion to 135.  She has a negative McMurray’s.

She is certainly having more pain than I would expect due to the
chondromalacia seen at arthroscopy.

In follow-up visits on November 9 and November 18, 2010, the claimant

remained symptomatic and Dr. Yocum prescribed medication and a repeat MRI

scan.

Ms. Simmons returns today in follow up of her right knee.  She reports
the injection at last visit gave her pretty dramatic relief.  However, this
has worn off and is now as bad as ever.  She describes continuing
lateral pain with weight bearing.

* * *

She has had an MRI of the knee that shows a small osteochondral
lesion along the posterior aspect of the weight bearing surface of the
lateral femoral condyle with full-thickness cartilage defect associated.
She has reactive bone marrow edema in the lateral femoral condyle
and lateral plateau.

I am unable to really understand her pain pattern based on the
findings on the MRI.  I will have her on limited weight bearing for the
next couple of weeks and see if this might give her some relief.

The claimant returned to Dr. Yocum on December 2, 2010, reporting little

change in her symptoms and using a walker.

I am unable to explain her continuing pain pattern based on the
findings at arthroscopy and/or MRI.  I am concerned that she may
have sympathetic dystrophy.  I will try Lyrica.  She will continue the
therapy program and Alleve.  She will discontinue the walker.
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The insurance adjuster sent Dr. Yocum a letter dated December 7, 2010,

with questions about causation.  Dr. Yocum opined that the work-related fall on

September 14, 2010, did not worsen the claimant’s right knee, however, the second

fall in October did worsen her knee and possibly caused sympathetic dystrophy.

In a follow-up report dated January 6, 2011, Dr. Yocum allowed the claimant

to return to work at Access with limited walking.  The claimant remained

symptomatic, and a second surgery was performed on May 11, 2011.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have challenged the compensability of this claim.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical harm
to the body which required medical services or resulted in
disability

3) proof establishing the injury by objective medical evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive motion and
proof that the injury was the major cause of disability or need
for medical treatment.



-6-

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

Under the Workers’ Compensation Act, benefits are not payable for a

medical condition resulting from a non work-related independent intervening cause

following a compensable injury which causes or prolongs disability or the need for

medical treatment, Ark. Code Ann. §11-9-102(4)(F)(iii).

The test for determining the existence of an independent intervening cause

is discussed in Georgia-Pacific Corporation v. Carter, 62 Ark. App. 162, 969 S.W.2d

677 (1998), which was reaffirmed in Davis v. Old Dominion Freight Line, Inc., 341

Ark. 751, 20 S.W.3d 326 (2000), in light of Act 796 of 1998:

The test for determining whether a subsequent episode is a
recurrence or an aggravation is whether the subsequent episode was
a natural and probable result of the first injury or if it was precipitated
by an independent intervening cause.  Bearden Lumber Co. v. Bond,
7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is a causal
connection between the primary and the subsequent disability, there
is no intervening cause unless the subsequent disability is triggered
by activity on the part of the claimant which is unreasonable under the
circumstances.  Guidry v. J & R Eads Construction Co., 11 Ark. App.
219, 669 S.W.2d 483 (1984).

Based on Dr. Yocum’s medical opinion, I find the fall in September is not

causally related to the second surgery and resulting disability.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on September 14, 2010, at which time the claimant
sustained a compensable injury to her right knee at a
compensation rate of $513.00/$385.00.  Medical expenses
were paid.  The claimant has retired and is receiving Social
Security benefits.

2. The claimant had surgery to her right knee on August 10,
2010, for a non-work related meniscal tear and Baker’s cyst.
Subsequently, she fell at work on September 14, 2010, and fell
again on October 5, 2010, at home.  She required a second
surgery on May 11, 2011.  According to Dr. Yocum’s opinion,
the October fall caused her need for treatment.  Therefore, the
claimant has failed to prove a causal connection between the
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September incident and her need for treatment, resulting in a
second surgical procedure in May, 2011.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

This claim for additional benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


