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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F903553

STEVEN SILMON, EMPLOYEE CLAIMANT

EASTERN TANK SERVICE, INC.,
EMPLOYER                                          RESPONDENT 

NEW HAMPSHIRE INSURANCE COMPANY,           
CHARTIS CLAIMS/ INSURANCE CARRIER,
TPA                                               RESPONDENT 
                                                             

               OPINION FILED JUNE 3, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Little Rock, Pulaski County, Arkansas.

Claimant was represented by Ms. Laura Beth York, Attorney at
Law, Little Rock, Arkansas.  

Respondents were represented by Ms. Melissa Wood, Attorney
at Law, Little Rock, Arkansas.
 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April

11, 2011, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on January 24, 2011.  This Prehearing

Order set forth the stipulations offered by the parties, and

outlined the issues to be litigated and resolved at the

hearing, along with the parties’ respective contentions.     

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing, as these are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer relationship existed on April

1, 2009, when claimant sustained a compensable cervical spine

injury associated with a motor vehicle accident in which he

was involved.

3.   At the time of his injury, claimant earned average

weekly wages sufficient to entitle him to the maximum

($550.00/$413.00)indemnity benefits.

4.  The 12% rating has been accepted and benefits have

been paid in full associated with the same.

     5.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

     6.  This claim for additional benefits has been 

controverted in its entirety.

7.  The respondents are entitled to an offset for

unemployment benefits received by the claimant, in the event

temporary total disability is awarded herein.  

     By agreement of the parties, the issues to be litigated

at the hearing were as follows:

1.  Additional medical treatment in the form of, surgery

as recommended by Dr. Knox.   

     2. Temporary total disability from September 22, 2010,

until April 5, 2011. 

3. Controverted attorney’s fees.

The claimant’s contentions are set out in his response

to the Prehearing Questionnaire, and are hereby incorporated
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herein by reference.  The respondents’ contentions are set

out in its response to the Prehearing Questionnaire, as

these are hereby incorporated herein by reference.  At the 

time of the hearing, the respondents further asserted that

the findings at C5-6 level, for which surgery has been

recommended were preexisting.  

     The record consists of the April 11, 2011 hearing 

transcript, and the exhibits contained therein.

    The following witnesses testified at the hearing: the 

claimant, and Aleasha Archer.

                         DISCUSSION

     The claimant testified during the hearing.  At the time

of the hearing, the claimant was 28 years old.  The claimant

completed high school.  He has some college education. 

     He primary work experience has been as an over-the-road

truck driver.  The claimant began working for Eastern Tank

Services in late 2008.  His job title with the respondent-

employer was driver.   The claimant drove a combination

tank, which is a truck and trailer.  He hauled mostly water. 

     The claimant essentially agreed that he sustained an

admittedly compensable injury to his neck on April 1, 2009,

as a result of a motor vehicle accident.  

     He gave the following explanation of the accident:

A I had loaded at the well north of Cleveland.  And
I had already been informed that that was the last load
of the night, when we got empty to go home.  So I was,
you know, just taking my time getting down to the
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disposal.  I come out of the well, come into Cleveland,
went and started down the hill.  When I came at the
bottom of the hill, there's a turn to the left.  And
whenever I went to make the turn, the truck, it just
didn't, it didn't feel right.  I don't know how to
explain it better than that.

Q Did the truck roll over?

A Yes, ma'am.

Q Okay.  Now, you worked typically what hours?

A I was working the 6:00 to 6:00 shift.

Q 6:00 p.m. to 6:00 a.m.?

A Yes, ma'am.

Q And approximately what time did this accident
occur?

A Somewhere around 3:00 a.m.

Q Okay.  And your truck rolls over.  Do you actually
remember your truck rolling over?

A No, ma'am.

Q Do you recall hitting anything on the inside of
that truck?

A No, ma'am.

Q And do you just not remember hitting anything, or
did you not hit anything, or do you know?

A I don't -- I didn't -- from the time that the
truck started to turn until I reached up and turned the
key off, there's a blank spot.

Q Okay.  Now, how tall are you, Mr. Silmon?

A Six-eight.

Q Okay.  And in the truck that you were sitting in,
in the cab of that truck, how far was your head from
the top of that truck?
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A Probably a couple of inches.

Q A couple of inches.  Do you recall hitting your
head?

A I don't recall it.

Q Was it a common occurrence for you to hit your
head in one of those trucks?

A If I had the seat too high, if the seat was not
adjusted correctly, when you hit a bump sometimes you
would hit your head.

Q Okay.  Do you know if your seat was adjusted
correctly that night?

A I believe so.

     The claimant agreed that his primary injury was to his

neck.  According to the claimant, the respondents provided

him with some medical treatment.  He testified that he had a

CT scan on April 15, 2009, which showed fractures of C1, C5,

and at C6.  The claimant admitted to subsequently undergoing

an MRI, which showed a compression fracture at T-1, and a

disc protrusion at C5-C6.

     Respondents next provided him with treatment under the

care of Dr. Queeney.  The claimant testified that Dr.

Queeney put him in a cervical collar and took him off work. 

At some point, the claimant complained of right shoulder

pain.  Therefore, respondents sent him to Dr. Keith Bolyard. 

Although Dr. Bolyard released the claimant with no

restrictions of his shoulder, Dr. Queeney continued his off-

work status.
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     On October 22, 2009, the respondents sent the claimant

to Dr. Cathey.  He agreed that Dr. Cathey released him at

maximum medical improvement with no restriction and a 12%

impairment rating.  

     The claimant testified that he saw Dr. Queeney in

February of 2010.  At that point, Dr. Queeney released the

claimant at maximum medical improvement, gave him an 8%

impairment rating, and recommended that he undergo a

functional capacity evaluation(FCE).

     According to the claimant, he attempted to return to

work for Eastern Tank Service in October of 2009 after Dr.

Cathey released him, but they discharged him.  He admitted

that he filed for unemployment at that time.  The claimant 

agreed that he was applying for truck driving jobs upon his

released by Dr. Cathey.  He agreed to having collected

unemployment benefits.  

     The claimant admitted to undergoing a functional

capacity exam after Dr. Queeney recommended that he do so. 

He testified that he filed for a change of physician to Dr.

Knox because his condition was getting worse.  According to

the claimant, his headaches and the pain that radiated down

his arm were getting worse, including his neck pain.  

     He testified that Dr. Knox recommended that he have

some pain management with Dr. Ennis.  The claimant admitted
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that he underwent an epidural steroid injection.  However,

he maintains that this helped for about two days.  He

admitted that after undergoing an MRI by Dr. Knox, he

recommended an anterior cervical disectomy fusion at C5-C6. 

According to the claimant, this recommendation was made on

September 22, 2010.  The claimant agreed that Dr. Knox took

him off work as of this time.  

     The claimant denied any problems performing his job

prior to his compensable motor vehicle accident of April of

2009.  The claimant specifically denied having any headaches

or trouble with spontaneously falling asleep before his

motor vehicle accident.  According to the claimant, his

headaches are severe enough to blur his vision.  He denied

having anything of this nature to happen prior to his motor

vehicle accident.

     With respect to other alleged symptoms, the claimant

testified:

Q Have you had any problems with passing out since
the motor vehicle accident?

A Yes, ma'am.

Q Okay.  And by passing out, are you, you know,
you're just standing there, are you falling over, or is
this something where you're sitting in front of the TV?

A If you’re sitting down, just sitting down
somewhere, whether it be in front of the TV, or the
kitchen table, or sometimes in the car.

Q Are you blacking out, or are you falling asleep,
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or do you know?

A Well, I'm apparently going to sleep.  Aleasha has
told me several times that I've been asleep for two or
three hours, and I don't recall.

Q Okay.  Did you have any problems with that before
this accident?

A No, ma'am.

Q How are you sleeping at night?

A Not very well.

     The claimant admitted that after Dr. Knox took him off

of work on September 22, 2010, he did not apply for any

jobs.  However, he admitted that he continued to receive

unemployment benefits.  The claimant specifically testified

that he filed for unemployment benefits once he found out he

had been discharged by the respondent-employer.  According

to the claimant, he continued to draw unemployment benefits

until the end of March of 2011.  

     He admitted that he returned to work on April 6, 2011.

The claimant denied any new injury since his release by Drs.

Cathey and Queeney.  According to the claimant, respondents

have not provided him with any treatment since Dr. Knox

recommended surgery.  

     As of the date of the hearing, the claimant stated that

he has pain in his neck and down his shoulder, for which he

takes Ibuprofen.  He denied having gone to the emergency

room since his injury and being released by Dr. Knox. 
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However, he admitted to having gone to a walk-in clinic for

his blood pressure.  The claimant denied any problems with

his blood pressure before his injury.  

     On cross examination, the claimant admitted that he had

a prior motor vehicle accident wherein he injured only his

lower back.  According to the claimant, this accident

occurred sometime after high school, in 2001. 

     The claimant testified:

Q All right.  You told me in your deposition that
you went to a chiropractor, and you also saw your
family doctor, Dr. Callaway in Fort Smith, is that
right?

A Yes, ma'am.

Q But that injury was only to your lower back,
correct?

A Yes, ma'am.

     The claimant’s motor vehicle injury occurred on a

Wednesday, April 1, 2009.  He admitted that following this

injury, he returned to work that Friday.  He worked for

Eastern Tank Service until April 15th or so.                 

    Regarding his employment with Eastern, the claimant

testified:

Q You've testified today that Eastern Tank
terminated you, but they in fact laid you off, is that
right?

     A Isn't it the same thing?

Q Did they lay you off?

A Isn't it the same thing?
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Q I'm asking you if it was a layoff?

A Yes, ma'am, it was a layoff.

Q And some of your friends are aware of the layoff,
correct?

A Correct.

     As of the date of the hearing, the claimant worked for

Furniture Factory Outlet.  His job duties entails helping

the salespeople load the furniture, and moving things around

on the sales floor and the warehouse.

     With respect to prior neck problems, the claimant

testified:

Q You've testified today that you had no trouble
with headaches before the accident, is that correct?

A That's correct.

Q You've also testified that you had no trouble with
your neck before the accident, right?

A Correct.

Q Also, with your blood pressure?

A Correct.

     He admitted to lying to Unemployment(Work Force

Services)in order to receive unemployment benefits.  

     Specifically, the claimant testified:

Q In looking closer at some of your medical records,
I'm looking at April 20th of 2001.  You went to Cooper
Clinic at  that time, do you remember that?

A Okay.

Q At that time you were complaining of headaches and
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vague vision, do you remember that?

A No, not really.  That’s been a long time ago.

Q If it's in the records, do you dispute it for any
reason?

A No, ma'am.

Q Your doctor indicated to you that you had blood
pressure elevation, and he put you on some medication,
do you remember that?

A Yes, ma'am.

Q Did you continue to take that medication?

A I only took that for a few months.

Q Okay.  In looking at the next medical record on
page two, this is July 29th of 2002, you saw Dr.
Callaway following up from a motor vehicle accident,
does that sound right?

A Yes, ma'am.

Q You complained of a lot of pain in your cervical
or neck area, do you remember that?

A No, ma'am.

Q If it's in his records, you don't dispute it, do
you?

A No.

Q Is that a no?

A No, ma'am.

Q Okay. 

                           *****

Q Did you tell Dr. Queeney about your prior neck
diagnostic  test, your MRI, or any of your prior neck
pain?
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A I really don't recall it, so probably not.

Q If he or any of the doctors asked you whether or
not you had prior neck problems, you would've denied
it, correct?

A At that time, yes, ma'am.

Q So if Dr. Cathey notes that you denied a history
of neck pain or injury, that would be what you told
him, correct?

A Yes, ma'am.

Q According to his records, Dr. Cathey, this is from
October 22nd, 2009, he reviewed x-rays, MRI's, CT scan,
all with you and your wife, do you remember that?

A Yes, ma'am.

Q Then when you went back to Dr. Queeney on February
1st of 2010, his notes reflect that you told him that
you had no arm pain like when you had previously seen
him in September.  Does that sound right?

A No, ma'am.

Q You did tell him you have arm pain?

A I'm sure I did.

Q Okay.  So if it's in his records, you're disputing
it?

A I would have to.

     He admitted that when he applied for unemployment

benefits on October 27, 2009, he stated on the application

that he could perform full-time work immediately.  The

claimant also stated on the application that he had no

disability that would keep him from doing his normal job.   

     The claimant’s significant other, Aleasha Archer,
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testified on behalf of the claimant.  The couple has been

together seven years.  She denied that the claimant

complained of headaches or neck pain prior to his April 1,

2009 accident.  Ms. Archer testified that prior to the

accident, the claimant was very outgoing, active and

functioned properly around the house.

     She testified that after his accident, the claimant

complained a lot about headaches, dizziness, pain in his 

neck and arm, and numbness in his hands.

     Ms. Archer testified:

Q Okay.  Have you noticed any changes in Mr. Silmon
between that visit with Dr. Cathey moving forward?

A Yes, I have.

Q Can you describe those to me?

A Well, the headaches seemed to come more and more
every day.  He does, when he gets up to function, it
seems like the pain comes more.  He's a different
person.  He's not the same.

Q Now, Mr. Silmon described a kind of a passing out
or falling asleep at times.  Can you tell us about
this?

A We can be, say if I'm cooking in the kitchen, and
he's sitting at the table.  You know, I can turn my
back to do something, and the next thing you know, he's
kind of nodded off, you know.  I've noticed it
gradually, and I'll be like, honey, honey, wake up, and
he's like, well, I wasn't sleeping.
I'll say, yes, you were.  You were sleeping.  And I do
notice that, you know, he can get up to do something,
and when he sits down sometimes, you know, you kind of
rest your -- well, I would think you would rest your
eyes.  But from anywhere five minutes, it may be a
couple of hours later, and he really doesn't think he
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went to sleep in that period.  He's like, well, I
wasn't -- he'll say, I wasn't sleeping.  Yeah, you’ve
been asleep for a couple of hours, honey.

Q Did he ever have this problem before the motor
vehicle accident?

A No.

Q Have his complaints gotten better, worse, or
stayed the same over time?

A The headache and the dizziness and his eyesight
has gotten worse.  The pain in his neck has gotten
worse.  But I think some days, the tingling in his
hands and stuff seems like it's stayed the same, and
hasn't really gotten better, but it hasn't gotten worse
either.

     Prior medical records demonstrate that on April 20,

2001 that the claimant saw Dr. Michael Callaway:

Steven is in today for follow-up.  He is having a
headache.  Most of his headache is at the top of
his head.  He states that it has been there for
about a week’s time.  He has also had some vague
vision and this has been fairly bothersome.

PHYSICAL EXAMINATION: HEENT exam the extraocular
muscles are intact.  The pupils are equal, round
and reactive to light.  The pharynx is within
normal limits.  The heart is a regular rate and
tender.  There is no organomegaly detected.

IMPRESSION:
1. HEADACHE.
2. BLOOD PRESSURE ELEVATION, POSSIBLY

CONTRIBUTORY TO #1.

PLAN:
1. I would like to put him on Norvasc 5 mg daily.

I want to get a CT brain and some lab work.
2. He knows and understands and will comply.

     On July 29, 2002, the claimant saw Dr. Callaway for a

follow-up visit:
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Steven comes in today for follow up.  He continues
to have some back pain.  We did do a L-spine MRI,
which did show some changes.  He continues to have
a lot of pain up in the thoracic and the cervical
area.  I would like to go ahead and obtain MRIs of
these areas as well.  Examinations shows good
flexion and extension of the neck.  He has good
range of motion, rightward and leftward movement.
He has ability from a standing position to bend
over and touch his toes.  Straight leg raise is
negative bilaterally. He has good flexion and
extension, good plantar flexion and dorsiflexion
are also noted.  

IMPRESSION:
1. Back pain, thoracic and cervical.
2. History of lumbar pain.

PLAN:
I would like to go ahead and put him over for the
MRI as above.  We will keep him on his current pain
mediation, which includes Zanaflex, Percocet, and
antiinflammatories.  If he has any increasing
problems he should let me know.

     The claimant underwent a cervical MRI on July 31, 2002,

with an impression of:

Spondylitic spurring and small right posterolateral
disc protrusion at C5-6 with mild compression on
the ventral thecal sac.  Mild spurring and midline
bulge with some minimal right posterolateral bulge
and spurring at C6-7.

     A review of the current medical evidence of record

demonstrates that the claimant underwent treatment at the

Cooper Clinic on April 2, 2009.  Dr. Keith Holder reported,

in pertinent part:

HISTORY OF PRESENT ILLNESS: The patient was driving
around a corner, I believe it was highway 95 North
of Morrilton, rolled his 18 wheeler.  He was
released from Morrilton ER after being taken in on
a spine board.  Reports the speed was approximately
30 miles an hour.  He was not wearing a seatbelt at
the time.  He reports shoulder and neck pain today,
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level 7/10, constant achy-type pain that radiates
down the arm.  He does report a headache, right
sided chest wall pain and abdominal pain and
numbness to his right forearm.  He reports no
shortness of breath with chest pain other than is
noted.  No nausea or vomiting.

                         *****
IMPRESSION:
1. Right shoulder strain.
2. Cervical strain.
3. Right elbow contusion and abrasion.
4. Left vertebral abrasion.

     A CT scan taken of the cervical spine was performed on

April 15, 2009, with an impression of, “There are multiple

fractures as described.”

     On April 17, 2009 a CT of the cervical spine was taken

on April 17, 2009, with an impression of:

1. Abnormal marrow edema at multiple sites
corresponding to the location of fractures on the
CT including the right aspect of C1, the right
aspect of C6, plus there is also marrow edema
within the anterior superior aspect of T1
consistent with there also being mild anterior
wedge compression fracture at T1.  Vertebral bodies
are normally aligned.
2.  Small central disc protrusion C5-6 and there is    
probably also a thin ventral epidural hematoma at this
level measuring approximately 2 mm thick without any
spinal canal stenosis/cord compression.  No abnormal sign
intensity in the cervical cord. 

     The claimant underwent initial evaluation with Dr.

Joseph Queeney on April 23, 2009.  

HISTORY OF PRESENT ILLNESS: This is a 26-year-old
right-handed male who is referred by Dr. Holder for
surgical evaluation of cervical spine fracture.
Apparently he was involved in an 18-wheeler
accident on 4/1/09.  Apparently this occurred
somewhere around Cleveland, Arkansas.  He has a
brief episode of amnesia.  He does not think he was
unconscious.  Apparently he was taken to the
emergency room in Morrilton and as he states they
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spent more time getting him into the ambulance than
he was evaluated in Morrilton.  Apparently he was
discharged.  He was seen by Dr. Holder on the 2nd,
was instructed on some neck stretching exercises
and went back to work., He states his neck pain
actually felt better while he was working than it
does while wearing a collar.  Currently he is
complaining of pain in the back of his neck.  He
has pain that radiates down the right biceps, for a
short distance down the right radial forearm.  He
does not really have any numbness in his hands,
however.  This has been the same.  He is being
noncompliant with his collar.  He wears it from
time to time but takes it off quite a bit.  He has
reproduction of both his arm and neck pain by
Valsalva maneuvers and has not had any physical
therapy for his condition.  He is not taking any
antiinflammatory medication.  He tried Skelaxin.
This helps.  He has not had any epidurals.  He has
tried a brace.  He states this does not help.  He
has tried a TENS unit.  He has not had any other
surgical opinions.  He denies bowel or bladder
incontinence.

                      *****

RADIOLOGICAL: I have had the opportunity of
reviewing some plain films performed at River
Valley Musculoskeletal Center of the cervical
spine. This does show what appears to be
satisfactory alignment.  He does have a small chip
fracture of the inferior portion of C6.  I have
also reviewed an MRI scan performed of the cervical
spine at great length.  This does not really show
any herniated discs off to the right side at C5-6.
I have reviewed a CT scan performed of cervical
spine at Cooper Clinic as well including axial and
sagittal images.  It does have what appears to be a
fracture of the lamina on the right side at C5.
There is a fracture of the inferior lateral mass on
the right at C1. There is a fracture of the
inferior lateral mass on the right at C6.  There is
a fracture of the anterior, inferior portion of the
vertebral body of C6.

IMPRESSION: Multiple cervical spine fracture, C1, C5,
and C6.

RECOMMENDATIONS: I informed the patient and his
wife the pathophysiology.  I demonstrated this to
them on a plastic model.  I also discussed the
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pathophysiology of healing bones.  I think it is
imperative that his neck be immobilized.  They
outlined the three options for cervical
immobilization.  The simplest one is for external
orthosis.  The next option would be for a halo
vest.  The third option would be for surgical
treatment with instrumentation.  My recommendation
is going to be for a Miami-J collar.  He needs to
wear this all the time.  The only time he takes it
off is for hygiene purposes.  I stressed the
importance of this to him as well.  I think that if
this does not heal them we may be forced to perform
some sort of surgical stabilization.  I briefly
discussed the ramification involved with this as
well.  We will go ahead and treat him with a Miami-
J.  He needs to be off of work and stay off of work
for this period of time.  I need to see him back in
about six weeks.  We will check a CT scan at the
time and see if we can take him out of the collar.
I discussed this with him in great detail.  All his
questions have been answered.

     A CT scan taken of the cervical spine on June 1, 2009

demonstrated:”Healing fracture as described.”

     The claimant saw Dr. Queeney for a follow-up visit on

June 4, 2009.  He reported the following:

Steven presents today for follow-up.  He notes that
his neck pain is diminishing with use of his
collar.  He is using this 24/7 except when he
bathes.  He does have a little bit of pain beneath
the right ear.  This comes and goes.  He notes that
the paresthesias in the thumb as well as the ulnar
forearm are continuing to improve as well.

RADIOLOGICAL: I have examined the CT scan performed
today.  It does show that he does have good
alignment.  The fracture pieces are in good
position.  I do not see any signs of solid fusion
just yet but clinically he is improving.

PLAN: At this point in time, we will have him
continue with his collar.  We will refill his
Skelaxin.  He is asking about his Lyrica.  I would
like him to taper off of this if possible.  I will
see him back in about 6 weeks.  We will check
another CT scan.  If he is pain free then we can
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take him out of his collar most likely.  I have
discussed this with him in great detail.  All his
questions have been answered.

     On July 20, 2009, the claimant saw Dr. Queeney for a

follow-up visit.  At that time, Dr. Queeney noted that he

had reviewed the claimant’s CT scan of that date.  He stated

that this scan showed that the fractures on the right

lateral mass at C1 was healed.  According to Dr. Queeney,

the right facet looked like it was healed at 5-6.  The

anterior chip fracture at C6 looked like was healed as well. 

At that point and time, Dr. Queeney felt the claimant needed

to transition from not doing anything, back to working.  He

placed restrictions of a 25-pound weight limit and no

driving a semi.                 

     A CT scan report of July 20, 2009, demonstrated,

“Multiple cervical fractures which were healing

satisfactorily.”

     Dr. Keith Bolyard saw the claimant on July 29, 2009 due

to difficulty with right shoulder pain.  On examination of

his right shoulder, the claimant had full range-of-motion. 

No areas of tenderness at the acromiolclavicular joint,

upper deltoid bursal area, or trapezial.  However, the

claimant was somewhat tender over the lateral deltoid near

its insertion.  Dr. Bolyard’s impression was, “Myofascial

right shoulder pain versus a resolving radicular component.” 

Dr. Bolyard stated that he did not think any intervention
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was needed.  Therefore, he released the claimant to full

duty from the standpoint of his shoulder.

     A CT scan of the cervical spine was taken on August 17,

2009, with an impression of “Healing fractures as described

above, C1,C5,C5-6 and C6.”

     On October 22, 2009, the claimant underwent an

independent evaluation with Dr. Steven Cathey:

HISTORY: Mr.  Silmon is a very pleasant, 26-year-
old white male who is here today with is wife for
an independent medical evaluation. The patient
presents with chronic mechanical neck pain,
particularly on the right side and in the
suboccipital area that he relates to a motor
vehicle accident suffered on 4/1/09 when the
tractor trailer rig he was driving overturned.
Subsequent plain cervical spine films, as well as a
CT scan of his cervical spine, revealed three
stable fractures in the cervical area, specifically
the right side of the ring of C1, the C5-C6 facet
on the right, and the body of the C6 vertebral
body.  The patient was treated with a rigid collar
for several weeks.  He was evaluated by a
neurological surgeon in Fort Smith who discussed
the possibility of halo fixation as well as open
reduction and internal fixation.  An independent
medical evaluation was advised at that point.

The patient denies any previous history of neck
pain or injury.  He is not working at the present
time.  He was apparently released with some
restrictions and his employer could not accommodate
the patient on restricted duty.

The patient went to the emergency room a month or
so ago after developing a rather unusual reaction,
somewhat reminiscent of dystonia, affecting both
upper extremities.  It was believed this even was
precipitated by some of the medication he has been
taking for pain.

PHYSICAL EXAMINATION: The patient’s neurological
exam is negative.  He specifically has no sign of
cervical myeloradiculopathy.  There is pain with
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passive range of motion of the cervical spine,
particularly lateral rotation to the right.  Point
tenderness is noted in the suboccipital area on the
right as well.  I did not, however, identify any
restriction of movement or paraspinous muscle
spasm.

The patient, his wife and I reviewed plain films,
an MRI scan and a CT scan of the cervical sine, all
obtained subsequent to the motor vehicle accident
of 4/1/2009.  The aforementioned fractures are
readily apparent on the CT scan.  The MRI reflects
some degenerative changes but here is no evidence
or cord or nerve root compression.

ASSESSMENT/PLAN: In my opinion, Mr. Silmon has
reached maximum medical improvement with regard to
the occupational injury of 4/1/2009.  Using the AMA
Guides to the Evaluation of Permanent Impairment, I
believe he is entitled to a 12% permanent partial
impairment rating.  This takes into account the
three stable cervical fractures.

With regard to his employment, I believe he can
return to duty without restrictions whenever he
feels he can handle himself there.

His wife asked about future exacerbations of pain.
In all likelihood, he will have some degree of
chronic neck pain long term.  I would advise
physical therapy, anti-inflammatory medication,
muscle relaxers, etc., although I would avoid
narcotic analgesics in this case.

The patient and his wife were very satisfied with
this.  He will otherwise be seen here on a p.r.n.
basis.  

     Dr. Queeney noted on February 1, 2010 that the claimant

did not have any arm pain as he did previously when he saw

him back in September.  However, he reported that the

claimant did have some right suboccipital pain.  Dr. Queeney

stated that the claimant had reached the point of maximum
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medical improvement and that he would be releasing him that

day.  He wrote, “I am going to give him an impairment rating

of 8%.  The Guide to Permanent Impairment 4th edition, was

used mainly as a guide for this.”

     The claimant underwent a FCE on June 8, 2010.  The

evaluator noted that the overall test findings, in

combination with clinical observations, suggested the

presence of full physical effort on the claimant’s behalf.   

According to these test results, the claimant demonstrated   

the ability to perform upper medium to lower heavy levels of

work as classified by the D.O.T.  

     Dr. D. Luke Knox saw the claimant for a neurosurgery

clinic for consultation of neck pain on August 13, 2010. He

wrote:

To Whom It May Concern:

Steven Silmon was seen in the Neurosurgery Clinc
for consultation of neck pain, bilateral arm pain
being worse on the right than left.  As you know,
Mr. Silmon is a 27-year-old, right handed, white
male who was involved in a rather extensive injruy.
He was driving a semi-truck, rollowver on April 1,
2009.  He was the belted driver.  He says he was
only going 25 to 30 miles an hour.  Details of the
incident were described as he was rounding a
corner, the back end of the trailer slipped off the
road.  He was concerned that a spring may have
broken in the back of the trailer resulting in the
loss of control resulting in a rollover incident.
He was taken to the emergency room.  He underwent
x-rays.  It was only two weeks later when they did
a CAT scan demonstrating the multiple fractures of
his cervical spine.  I had the opportunity to
review those results and reports in clinic today.
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He also had an MRI scan as well.  At this time, his
neck pain radiates into the shoulders, lateral arm
pain down to the elbows.  He has bilateral
occasional hand numbness, loss of grip strength.
Today, he is normal.  He has had no cortisone or
physical therapy.  He wore a collar for three
months.  He underwent an MRI scan back in April of
2009 as well as x-rays.  We were able to review the
MRI scan from back in April while in clinic today.

Neurologically, he does have loss of biceps reflex
on the right when compared to the left, hypoactive
reflexes in his upper extremities.  He had no
evidence of Hoffman’s.  Motor and sensory was [sic]
normal.  He had no evidence of myelopathic feature.
For the most part, his gait was performed well,
tandem gait, heel-to-toe walking, etc.

Reviewing Steven’s MRI scan demonstrates
significant disc changes at C5-6.  I had him do
plain films with flexion and extension views
demonstrating no evidence of overt instability, but
there are significant changes at C5-6.  I asked
Steven to go ahead and redo his MRI scan of the
cervical spine.  He is to return to see me so that
we can review those results.  We are going to
institute pain management through Dr. Swicegood/Dr.
Ennis for cervical epidural steroids to see if we
may not be able to improve his overall symptoms.
His primary complaint at this point is right
posterior occipital cervical discomfort, which is
worsened with right lateral flexion.  I will plan
to follow him up after we have had a change to
complete the above.  It may be worthwhile to
consider physical therapeutic options, but we will
define that after we have had a chance to complete
the MRI scan and have him return to clinic.

     On August 24, 2010, the claimant underwent an MRI of

the cervical spine with the following impression:

1. No confirmed acute marrow edema is present on
this examination, however, correlation with
prior outside plain films and CT is
recommended. There is no worrisome
spondylolisthesis.  Extensive artifact along
the cervical cord limits evaluation.  Sagittal
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T1 images support a normal caliber cervical
cord without altered signal intensity.  Given
the degree of T2 Gibbs Artifact and Phase
Encoding Artifact along the course of the
cervical cord, I do recommend the patient
return for additional axial T2 fast spin echo
imaging with phase encoding in the anterior to
posterior direction.  There is extensive
patient motion artifact on several attempts as
well.  Sedation may be of benefit.

2. Degenerative disc disease at C5-6 and C6-7 as
described in detail above.  Findings support
significant neuroforaminal stenosis on the
right at C5-6 and on the left at C6-7.
Correlation with oblique plain films is
recommended.

  
      An addendum to the MRI of the cervical spine of that

same date states:

HISTORY: History of neck pain status post motor
vehicle accident.  

The patient has returned for additional imaging.
Axial and sagittal T2 fast spin echo imaging is
acquired through the cervical spine.

There is considerably less artifact on today’s
evaluation.  The cervical cord is normal caliber.
There is no confirmed cord contusion or edema.  No
epidural hematoma is present.  Correlation with
prior outside cervical spine plain films or CT is
recommended for osseous evaluation.

     Also on August 24, 2010, Dr. Jared Ennis performed a

cervical epidural steroid injection.   

     Dr. Knox wrote the following on September 22, 2010:

Mr. Steven Silmon was seen in the Neurosurgery
Clinic for follow-up on September 22, 2010, for
neck and arm pain.  He continues to have
significant cervicalgia extending into the right
upper extremity.  He has been found to have
significant disc space changes.  I disagree with
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the radiologist.  He has significant C5-6 changes,
which are more involved on the right.  I believe
this is to represent a significant neural foraminal
encroachment secondary to herniated disc at C5-6.
I have recommended that Mr. Silmon undergo an
anterior cervical discectomay and fusion at C5-6.
There are mild problems at C6-7 but I do not
believe those to be consequential at this time.  We
went over his x-rays.  He has an ever-so-slight
anterolisthesis at C5 on C6 indicative of the
trauma he suffered a year and a half ago back in
April of 2009.  I have recommended that he undergo
an anterior cervical disectomy and fusion at C5-6.
He was counseled in detail concerning the risks and
complications.  This will be arranged in the near
future.  We went over his x-rays, his new MRI scan.
I even drew it out on his x-rays.

      On February 6, 2011, the claimant underwent a CT of the

brain with the following results:

FINDINGS: The visualized sinuses are clear.  No
evidence of intracerebral or subarachnoid
hemorrhage, midline shift, intra-or external space-
occupying lesions, or hydrocephalus.

IMPRESSION: 
Nonenhanced CT scan of the brain without normal
limits.

                 
                       ADJUDICATION           

A.  Additional Medical Treatment

     An employer shall promptly provide for an injured 

employee such medical treatment as may be reasonably necessary

in connection with the injury received by the employee.  Ark.

Code Ann. § 11-9-508(a).  

    The claimant bears the burden of proving that he is

entitled to additional medical treatment.  Dalton v. Allen

Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999). 
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     After weighing the evidence impartially and without 

giving the benefit of doubt to either party, I find that the

claimant failed to prove by a preponderance of the evidence

that the treatment recommended by Dr. Knox, in the form of “an

anterior cervical disectomy and fusion at C5-6,” is reasonably

necessary and causally related to his compensable neck injury

of April 1, 2009. 

     Here, the parties stipulated that the claimant sustained

a compensable injury to his neck on April 1, 2009 during a

motor vehicle accident.  The respondents have paid some 

medical benefits. However, the respondents have since

controverted the claimant’s entitlement to additional medical

treatment, in the form of surgery as recommended by his

treating physician, Dr. Knox. 

     Following the claimant’s accidental injury, a CT scan

taken of the cervical spine on April 15, 2009 demonstrated

“multiple c-spine fractures.”

    On April 23, 2009, Dr. Queeney saw the claimant for

initial evaluation on referral by Dr. Holder for surgical

evaluation of his cervical spine fractures.  At that time, Dr.

Queeney’s impression was, “Multiple cervical spine fractures,

C1, C5 and C6,” for which he recommended a Miami-J collar.  

      A CT scan taken of the claimant’s cervical spine on June

1, 2009 essentially demonstrated that the “fractures were
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healing.”  The claimant continued to treat with Dr. Queeney.

On July 20, 2009, Dr. Queeney reported that he had reviewed

the claimant’s CT scan of that date.  Specifically, Dr.

Queeney opined, “It does show that he does have good

alignment.  The fracture pieces are in good position.  I do

not see any signs of solid fusion just yet but clinically he

is improving.”          

     On July 20, 2009, the claimant underwent a CT scan of 

the cervical spine, which demonstrated, “Multiple cervical

fractures which are healing satisfactorily.”  

     The claimant underwent an independent medical evaluation

with Dr. Cathey on October 22, 2010.  He pronounced maximal

medical improvement with regard to the claimant’s work injury

of April 1, 2009.  Dr. Cathey also assessed the claimant with

a 12% permanent partial impairment rating.  This rating took

in account the three stable cervical fractures.  

     Subsequently on February 1, 2010, Dr. Queeney declared

the claimant to be at maximum medical improvement and released

him from care.    

      An FCE was performed on June 8, 2010.  According to 

these test results, the claimant put forth full physical

effort. He demonstrated the ability to perform upper medium to

lower heavy levels of work as classified by the D.O.T.

     The claimant obtained a change of physician order to
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treat with Dr. Knox.  On August 24, 2010, Dr. Knox recommended

that the claimant undergo an anterior cervical disectomy and

fusion at C5-6.             

     Although the claimant denied having any prior problems 

with his cervical spine, the medical evidence shows that the

claimant suffered preexisting degenerative changes and disc

protrusion at C5-6, prior to his work incident.

     Specifically, an MRI of performed of the cervical spine

a cervical MRI on July 31, 2002, with an impression of:

Spondylitic spurring and small right posterolateral
disc protrusion at C5-6 with mild compression on
the ventral thecal sac.  Mild spurring and midline
bulge with some minimal right posterolateral bulge
and spurring at C6-7.

     The claimant denied any prior problems with headaches 

and his blood pressure.  However, the documentary evidence

demonstrates that Dr. Callaway previously assessed the

claimant with, “1.  Headaches.  2.  Blood pressure elevation,

possibly contributory to #1.”       

      Here, the medical evidence clearly demonstrates that the

acute fractures sustained by the claimant during his

accidental injury were well healed no later than February 1,

2010, when Dr. Queeney released him from care.

   Based on the foregoing, I find that the evidence

demonstrates that prior to the work incident, the claimant

suffered preexisting problems with his neck.  These prior

objective findings at C5-6, for which Dr. Knox is recommending
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surgery, preexisted the April 2009 incident.   

     Therefore, based on the record before me, I find that 

the claimant did not prove by a preponderance of the evidence

that the cervical fusion surgery recommended by Dr. Knox is

causally connected to his April 1, 2009 compensable injury. 

     While I realize that the Dr. Knox basically opined that

the claimant’s findings of ever-so-slight anterolisthesis at

C5 on C6 are indicative of the trauma he suffered a year and

a half ago, however minimal weight has been attached to this

opinion since Dr. Knox was not given a complete history of the

claimant’s prior cervical problems at these levels. 

B.  Temporary Total Disability

     The claimant also contends that he is entitled to 

temporary total disability benefits from September 22, 2010,

until April 5, 2011.     

      An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the

time that he is within his healing period and totally

incapacitated to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.

2d 392 (1981).  The healing period ends when the underlying

condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W. 2d 582
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(1982). 

    The parties stipulated that the claimant sustained a

compensable neck injury on April 1, 2009.  Dr. Queeney stated

on February 1, 2010 that the claimant had reached maximum

medical improvement, assessed him an 8% rating and released

the claimant from his care.  Prior to this, on October 22,

2009, Dr. Cathey pronounced maximum medical improvement,

assessed the claimant with a 12% rating.  I find that the

claimant reached the ended of his healing period for his

compensable neck injury on February 1, 2010.  More weight has

been assigned to Dr. Queeney’s pronouncement of maximum

medical improvement since he was one of the claimant’s

treating physicians.  Dr. Cathey only saw the claimant for an

independent medical evaluation. 

     Hence, an employee is not entitled to temporary total 

disability benefits after the end of his healing period.  Elk

Roofing Co. v. Pinson, 22 Ark. App. 191, 737 S.W. 2d 661

(1987).

     In sum, the claimant failed to prove his entitlement to

any temporary total disability after February 1, 2010.  As

such, the claimant did not meet his burden of proving that he

is entitled to temporary total disability from September 22,

2010, until April 5, 2011. 

     I recognize that Dr. Knox took the claimant off work on
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September 22, 2010, however, if the claimant suffered any

inability to work at this time, this resulted from his

preexisting condition rather than his compensable injury.  

There is no evidence of record demonstrating that the claimant

re-entered a healing period due to his compensable injury.

     In fact, I think it is especially noteworthy that the

claimant underwent an FCE on June 8, 2010, which demonstrated

he had the ability to perform upper medium to lower heavy

levels of work.                    

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission 
    has jurisdiction of the within claim.

2.  The employee-employer relationship existed on April
    1, 2009, when claimant sustained a compensable

         cervical spine injury associated with a motor
         vehicle accident in which he was involved.

3.  At the time of his injury, claimant earned average 
         weekly wages sufficient to entitle him to the 
         maximum ($550.00/$413.00)indemnity benefits.

4.  The 12% rating has been accepted and benefits have 
         been paid in full associated with the same.

     5.  All issues not litigated herein are reserved under 
         the Arkansas Workers’ Compensation Act.

     6.  This claim for additional benefits has been 
         controverted in its entirety.

7.  The respondents are entitled to an offset for
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         unemployment benefits received by the claimant, 
         in the event temporary total disability is awarded 
         herein.

8.  The claimant failed to prove by a preponderance of 
    the evidence that the cervical fusion surgery 

         recommended by Dr. Knox is causally connected to   
         his compensable injury.

9.  The claimant failed to prove by a preponderance of 
    the evidence his entitlement to any temporary total
    disability from September 22, 2010, until April 5, 
    2011.      

                   ORDER
     
     The claimant has failed to prove by a preponderance of

the evidence that he is entitled to additional medical

treatment and temporary total disability indemnity benefits

for his compensable injury of April 1, 2009.  Therefore, his

claim for additional medical benefits is hereby denied and

dismissed.                       

     IT IS SO ORDERED.

 
                        

               CHANDRA HICKS
Administrative Law Judge


