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STATEMENT OF THE CASE

A Pre-hearing Order was entered in this case on May 24, 2011. The Pre-

hearing Order set forth the stipulations offered by the parties and outlined the

issues to be litigated and resolved. The following stipulations as submitted by the

parties in the Pre-hearing Order are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on or about April 13,

2007, when the claimant sustained a compensable left knee injury.

3. Based on an average weekly wage of $542.00, the claimant would be

entitled to compensation rates of $361.00 for temporary total disability

benefits and $271.00 for permanent partial disability benefits.
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4. The claimant received a change of physician to Dr. Scott Bowen on

February 13, 2009.

5. The claimant was assigned a 10% impairment to the left lower

extremity which has been paid.

6. This case has been the subject of a prior hearing and opinions filed

on March 29, 2010, by this Administrative Law Judge and on July 20,

2010, by the Full Commission.

By agreement of the parties, the issues to be determined are as follows:

1. Whether the respondent has controverted the 37% PPI rating

assigned by Dr. Scott Bowen in his report dated 01/18/11, and

consequently owed a statutory attorney fee on this sum?

2. Whether the 37% rating to the lower extremity assigned by Dr. Scott

Bowen is in addition to the 10% PPI rating to the lower extremity

assigned by Dr. Torrance Walker on 10/30/08 and previously paid by

the respondents?

3. All other issues are reserved.

The stipulated record consists of:

1. The Stipulation of the Parties and the Joint Exhibit Packet.

2. Claimant’s Exhibit Packet.

In addition, I have blue-backed copies of the post-hearing brief filed by the

claimant on June 24, 2011, and the post-hearing brief filed by the respondents on

July 5, 2011, which are incorporated into the record of the case.   
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FACTUAL BACKGROUND

The claimant, Connie Shupps, is 44 years of age (d.o.b. 10/18/65).  She

graduated high school in 1984.  She has worked as a laborer for Tyson since March

9, 1998.  On April 13, 2007, she injured her knee while working in Quality Control

when she tripped on a splinter and fell on her knee on the concrete floor.  On

September 18, 2007,  the claimant underwent a left knee arthroscopic partial medial

meniscectomy and a left knee arthroscopic abrasion chondroplasty performed by

Dr. Torrence Walker.  On October 30, 2008, Dr. Walker diagnosed the claimant

with traumatic arthropathy of the left knee.  He determined that she had reached

maximum medical improvement and assigned a 10% lower extremity impairment

rating and a 4% whole person impairment based on Table 41 of the Guides, 4th

Edition.

On February 13, 2009, the claimant was granted a change of physician from

Dr. Torrance Walker  to Dr. Scott Bowen.  On February 24, 2009, the claimant was

evaluated by Dr. Scott Bowen.   Bowen diagnosed her with left knee osteoarthritis

and morbid obesity.  He noted that the x-rays revealed noticeable changes from

films taken two years earlier and discussed with her that “the arthritic change could

be exacerbated from her previous surgery”.  On March 23, 2009, Dr. Bowen

reported that the claimant had developed significant arthritis as a direct result of the

left knee caused by the fall.  He noted that

I believe it is related to the meniscus tear which has been accepted
as a workers’ compensation injury.  In that regard, it is related to the
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original injury of April 13, 2007.  This is my opinion to a reasonable
degree of medical certainty.
Dr. Bowen initially administered three OrthoVisc injections, but the injections

failed to provide the claimant relief from her arthritic related symptoms.  Bowen

recommended a total knee replacement because she was not a candidate for a

partial knee replacement due to her weight.  Following a hearing in this case, the

claimant was awarded and ultimately underwent a total left knee replacement on

October 13, 2010.  On January 18, 2011, Dr. Bowen determined that the claimant

had reached maximum medical improvement and assigned a 37% lower extremity

permanent impairment rating based on the AMA Guides, 4th Edition.  In a letter

dated February 17, 2011, Bowen advised that the new PPI rating “supersedes and

replaces any previous ratings.”  On March 29, 2011, Dr. Bowen again stated in

writing that

The most recent rating of 37% of the lower extremity or 15% to the
whole body is based on the AMA Guides for her knee replacement
and this would replace any previous ratings.  This should be the final
impairment rating going forward. 

The stipulated record establishes that respondents paid the original 10%

permanent impairment rating assigned by Dr. Walker.  The testimony of Rebecca

Burkett and the payment itemization reflect that the respondents received the 37%

rating assigned by Dr. Bowen on February 14, 2011, and began paying on the 37%

impairment rating on February 22, 2011, and have continued to make regular

periodic bi-weekly payments.    

DISCUSSION
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The claimant contends that  on March 29, 2010, this Commission found that

respondents have fully controverted claimant’s entitlement to a total knee

replacement and associated benefits and awarded attorney’s fees.  (ALJ opinion

page 15 and FC opinion page 3.)  The claimant contends that following her total

knee replacement, claimant was placed at MMI on January 18, 2011, she was

assigned the lowest possible impairment rating of 37% per AMA Guides per table

64 page 3/85, in addition to her prior 10% rating. 

The respondents contend the total PPI rating assigned to the claimant is

37% (including the original 10%) to the lower extremity.  The respondents have

accepted 37% PPI without controversion. 

The respondents have accepted the April 13, 2007, left knee injury as

compensable and paid medical benefits, temporary total disability benefits, and

some permanent partial disability benefits.  Respondents controverted payment for

the total knee replacement, arguing that Shupp’s pre-existing knee problems, i.e.

osteoarthritis, created the need for the surgery.  However, the respondents were

ordered to provide the recommended total knee replacement surgery to the

claimant in an Opinion filed by the Full Commission on July 20, 2010, after a

hearing held on January 20, 2010.  During the earlier hearing, the claimant

reserved the issue of permanency.

I.  IMPAIRMENT RATING

The claimant contends that the 37% rating assigned by Dr. Bowen is a

separate rating and is owed in addition to the prior 10% rating accepted and paid
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by the respondents.  Alternatively, the claimant contends that the proper rating is

determined by combining the ratings in the combined value chart set out in the AMA

Guides, resulting in a rating of 43%.  Respondents contend that the initial rating

assigned by Dr. Walker on September 18, 2007, was based on a meniscus tear and

chondromalacia of the patella which were both removed by the total knee

replacement.  Respondents further rely on Dr. Bowen’s statements in his report of

February 17, 2011, and March 29, 2011, that the 37% rating “supercedes” the

previous rating.  Respondents argue that claimant’s reliance on the use of the

Combined Value Chart in the Guides is misplaced since the combined rating

contemplates two separate impairments interfering with the anatomical use of the

body.

The Commission has adopted the American Medical Association Guides to

the Evaluation of Permanent Impairment (4th ed. 1993) for the assessment of

anatomical impairment.  See Ark. Code Ann. § 11-9-521(h); Workers’

Compensation Laws and Rules, Rule 099.34.   The AMA Guides provide certain

rules for evaluation, including the use of the Combined Values Chart.  The Guides

state that if an impairing condition involves several organ systems, each organ

system should be expressed as a whole-person impairment and then combined by

means of the Combined Values Chart.  Section 2.2, Rules for Evaluation, Guides

to Evaluation of Permanent Impairment, 4th ed., at page 8.  Similarly, the Guides

note that impairments in the hand, wrist, elbow, and shoulder are combined using

the Combined Values Chart to determine the total upper extremity impairment.  



Shupps - F710149 - 7 -

In the instant case, Dr. Bowen has opined that the claimant is entitled to a

37% lower extremity, 15% whole person impairment rating based on Table 64 and

Table 66 of the AMA Guides.  Bowen further stated in a memorandum dated

February 17, 2011,  that his rating “supercedes and replaces” any previous ratings.

On March 10, 2011, Bowen responded “Yes”, when asked to clarify whether the

37% rating would be assigned regardless of any prior surgery or ratings.  Again on

March 29, 2011, Bowen wrote that the 37% rating would replace any previous

ratings and would be the final impairment rating going forward.

Based on the objective medical findings, I find that the claimant is entitled to

a final and total impairment rating of 37% impairment to the left lower extremity

following her  total knee replacement surgery.  I find that the respondents are

entitled to a credit for the 10% permanent impairment rating already paid.

Therefore, I find that the claimant is entitled to payment of additional permanent

partial disability benefits based on the additional 27% rating (37% total knee less

the 10% previously paid) assigned by Dr. Bowen.  

II. CONTROVERSION AND ATTORNEY’S FEES

The claimant contends that she is entitled to an attorney’s fee on the 37%

rating since the total knee replacement surgery which the rating is based on was

controverted and awarded by the efforts of the claimant’s counsel.  Respondents

contend that the claimant was awarded additional medical treatment, i.e. knee

replacement surgery, and temporary total disability benefits.  Respondents contend

the issue of permanency was reserved and not litigated.  Respondents assert that
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the permanent impairment rating was not controverted.  Respondents argue that Dr.

Bowen assessed the 37% permanent impairment rating on January 18, 2011, that

the adjuster received the rating on February 14, 2011, and that periodic payments

have been made towards the rating since February 22, 2011.  

In the instant case, the claimant was initially provided medical treatment and

paid indemnity benefits, including a 10% permanent impairment rating to the left

lower extremity.  Subsequently, respondents controverted claimant’s right to a total

left knee replacement surgery and any associated indemnity benefits.  In an

Opinion dated March 29, 2010, the claimant was awarded by this Administrative

Law Judge, additional medical treatment including the recommended total knee

replacement surgery and associated indemnity benefits.  The decision was affirmed

and adopted by the Full Commission in an Opinion filed July 20, 2010.  The

Commission found that the claimant was entitled to the recommended total knee

replacement surgery and additional temporary total disability benefits related to the

surgery.  The Commission further found that “Respondent has fully controverted the

claimant’s entitlement to a total left knee replacement and associated benefits.”

The issue in this case is whether attorney’s fees can be awarded on the

benefits associated with the permanent partial impairment rating of 37%.

Respondents contend that attorney’s fees can only be given only on the amount of

compensation controverted and awarded pursuant to Ark. Code Ann. § 11-9-

715(a)(2)(B)(ii) (Repl. 1996).  This issue was addressed by the Arkansas Supreme

Court in Cleek v. Great Southern Metals, 335 Ark. 342, 981 S.W.2d 529 (1998).  In
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Cleek, the respondent argued that an attorney’s fees could only be awarded on the

unpaid amount of medical expenses awarded in the amount of $35.00 because

respondents had previously paid other medical expenses and did not seek their

reimbursement.  In Cleek, the Court awarded attorney’s fees based upon the full

amount of the medical expenses and noted that if Cleek had not employed counsel

to assist her, it was reasonable to conclude that both her present and future claims

for medical expenses and benefits would not have been properly presented and

protected.  The Court concluded,

this Court has long recognized that making an employer liable for
attorney’s fees serves legitimate social purposes such as
discouraging oppressive delay in recognition of liability, deterring
arbitrary or capricious denial of claims, and insuring the ability of
necessitous claimants to obtain adequate and competent legal
representation.  Aluminum Co. of America v. Henning, 260 Ark. 699,
543 S.W.2d 480(1976).

In Tilley v. Aeroquip Corporation, Full Workers’ Compensation Commission,

1999 AWCC 232 (E412583 August 5, 1999), the Arkansas Workers’ Compensation

Commission addressed the issue of whether respondents are liable for an

attorney’s fee on any future benefits which might accrue after litigation caused by

the respondents controverting a claim.  In Tilley, the parties had litigated claimant’s

right to medical treatment and temporary disability benefits after respondents had

controverted the claim.  Similar to the facts in the instant case, after the decision

awarding benefits, the claimant was subsequently assigned a permanent

impairment rating which was paid by the respondents.  The claimant’s attorney

asserted that he was entitled to an attorney’s fee on the benefits for the permanent
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impairment paid by respondents because the claim had been controverted in its

entirety in the prior hearing.  The respondents contended that the issue of

permanent disability benefits was not an issue in the prior hearing or a part of the

award.   The Full Commission rejected the respondents’ arguments, pointing out

that the same line of reasoning has been rejected by the Arkansas Supreme Court

in Cleek v. Great Southern Metals, 335 Ark. 342, 981 S.W.2d 529 (1998), and most

recently by the Commission in an unanimous decision in Linda Sanders v. K-Mart

Corporation, Full Workers’ Compensation Commission, Opinion filed May 11, 1999

(W.C.C. No. B412583).  In another unanimous Opinion and Order, the Full

Commission awarded the claimant’s attorney a maximum attorney’s fee on the

additional permanent anatomical impairment rating paid to the claimant.  Tilley v.

Aeroquip Corporation, Full Workers’ Compensation Commission, 1999 AWCC 232

(E412583 August 5, 1999).  In so holding, the Full Commission opined:

We see no rational basis for denying the claimant’s attorney in the
present case a fee on benefits which accrued after the respondents
controverted a claim in its entirety now that the Supreme Court has
held a respondent liable for an attorney’s fee on benefits which were
already accepted and paid before the respondents controverted a
claim in its entirety.

In the instant case, the evidence demonstrates that the respondents

controverted the total knee replacement and all benefits associated with said

treatment.  The impairment rating assigned by Dr. Bowen is based on the total knee

replacement.  The claimant would not have been entitled to the impairment rating

assigned by Dr. Bowen but for the award of the total knee replacement which the
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respondents controverted.  Therefore, I find that the claimant has proven that she

is entitled an attorney’s fee on the indemnity benefits awarded herein based on the

27% (37% total knee impairment rating less the 10% prior impairment rating

previously paid)  increase in the final and total impairment rating assigned by Dr.

Bowen. 

        FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on or about April 13,

2007, when the claimant sustained a compensable left knee injury.

3. Based on an average weekly wage of $542.00, the claimant would be

entitled to compensation rates of $361.00 for temporary total disability

benefits and $271.00 for permanent partial disability benefits.

4. The claimant received a change of physician to Dr. Scott Bowen on

February 13, 2009.

5. The claimant was assigned a 10% impairment to the left lower

extremity which has been paid.

6. This case has been the subject of a prior hearing and opinions filed

on March 29, 2010, by this Administrative Law Judge and on July 20,

2010, by the Full Commission.
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7. The claimant has proven by a preponderance of the evidence that

the respondent has controverted the 37% PPI rating assigned by Dr.

Scott Bowen in his report dated 01/18/11.

8. The claimant has proven by a preponderance of the evidence that

she is entitled to the 37% rating to the lower extremity assigned by

Dr. Scott Bowen.  The respondents are entitled to a credit for the

permanent partial disability benefits previously paid in connection

with 10% impairment rating to the lower extremity assigned by Dr.

Torrance Walker on 10/30/08.  Therefore, the claimant is entitled to

additional permanent partial disability benefits to be paid  based on

the 27% increase (37% total knee - 10% previously paid) in the

impairment rating to the left lower extremity.

9. The claimant has proven by a preponderance of the evidence that

she is entitled to an attorney’s fee on the 37% impairment rating

assigned after proper credit to the respondents for the 10%

permanent partial disability benefits paid.  Therefore, the claimant is

entitled to an attorney’s fee on the 27% increase (37% total knee -

10% previously paid) in the impairment rating to the left lower

extremity.

10. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by
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the respondents and one-half to be withheld from the claimant’s

award of benefits.

11. All other issues are reserved.

AWARD

Respondents are hereby directed and ordered to pay benefits and attorney’s

fees in accordance with the findings of fact and conclusions of law set forth herein.

All accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


