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Hearing was held before Administrative Law Judge Elizabeth W. Hogan on
November 4, 2011, in Warren, Bradley County, Arkansas. 

Claimant represented by Mr. Kenneth A. Olsen, Attorney at Law, Bryant, Arkansas.

Respondents represented by Ms. Susan M. Fowler, Attorney at Law, Little Rock,
Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees.

At  issue is the compensability of the claim as defined by Ark. Code Ann.

§11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

November 2, 2010, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $542.00/$407.00, in the event the claim is found

to be compensable.  Some benefits have been paid by Met Life and United Health

Care.
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The claimant contends he suffered either a specific or gradual shoulder

injury.  He seeks payment of medical expenses, temporary total disability benefits

from April 12, 2011, to a date yet to be determined, and attorney’s fees.

The respondents contend there is no causal connection between the

claimant’s present symptoms and his job based on Dr. Collin’s opinion of December

22, 2010.

The following were submitted without objection and comprise the evidence

of record:  the parties’ Prehearing Questionnaire responses and exhibits contained

in the transcript along with a DVD showing the claimant’s job duties.

The following witnesses testified at the hearing:  the claimant and co-worker,

Johnny Johnson; and former supervisor, Michael Ashcraft.  It should be noted that

Mr. Ashcraft is related to the claimant by marriage.  Both the claimant and his wife

worked for the respondent employer.  They are now on lay-off status.

The claimant, age 57 (D.O.B. March 7, 1954), is left hand dominate.  He has

worked for the respondent employer 38 years, since 1973, producing plywood.  For

the first 10 years he was a utility man and for the last 28 years he was a glue line

operator.  His health history includes a 2006 motorcycle accident (broken

collarbone, broken ribs on the right side), prior knee injuries with surgery, back

strains, a 2001 right shoulder injury, a trigger finger and right eye injury.

On Tuesday, November 2, 2010, the claimant was casting off a bad piece of

wood with his left hand when he felt something snap in his left shoulder.  He

reported the incident to his supervisor, Mike Ashcraft and filled out a safety report.

He sat in the break room for the rest of the day but his condition worsened and a

knot developed on his shoulder.  

The claimant returned to work the next day and Mr. Ashcraft sent him to the

safety office where more paperwork was completed.  The incident worksheet shows
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the claimant complained of a burning sensation after throwing wood.  Dee Scott

authorized the claimant to see the company physician, Dr. Benjamin Walsh.  The

respondents provided light duty during the claimant’s treatment.

After an MRI scan and an arthrogram, Dr. David Collins performed surgery

to repair the claimant’s torn rotator cuff on May 13, 2010.  On March 25, 2011, the

respondents controverted the claim.  The claimant’s last day of work was April 12,

and he drew short term disability benefits.  The plywood production unit has now

been shut down and the employees laid off work as of October 13, 2011.  

Johnny Johnson, a minister, worked for the respondent employer for 34

years.  He was the claimant’s partner on the production line.  Two people were

assigned to the line to feed and toss wood.  Then the jobs would be rotated

throughout the day.  Mr. Johnson observed the claimant wincing in pain when he

hurt his left shoulder.

Michael Ashcraft is a 25 year employee of the respondent employer.  When

the plant shut down, Mr. Ashcraft transferred to another plant in Georgia.  Mr.

Ashcraft verified that the claimant reported the incident to him, saying his shoulder

had been sore on Sunday but now it was hurting worse and he needed to swap

jobs.  Mr. Ashcraft doesn’t remember the claimant saying anything about a pop in

his shoulder.  The claimant made no mention of a pop in his discovery deposition

either.  

DOCUMENTARY EVIDENCE

The employer’s records show the claimant had been tardy and absent from

work frequently.  He had also been reprimanded for taking long breaks.

The respondents also provided a job hazard analysis.  Shoulder injuries are

not listed in the analysis report but it is listed in the Safe Operating Procedures

report.
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MEDICAL EVIDENCE

On November 3, 2010, the claimant saw Dr. Walsh for “L shoulder pain x sev

days, worse on Sunday.”  In a different hand writing, there appears the notation,

“pain L shoulder sev mos, 0&  trauma, worse x 3 (illegible).”

The December 2, 2010, MRI scan was interpreted as showing

acromioclavicular joint arthritis predisposing the claimant to impingement with a full

thickness tear in the supraspinatus tendon.

A January 12, 2011, bone scan showed uptake in the acromioclavicular joint

“most likely” due to underlying degenerative changes and uptake around the

claimant’s old collarbone injury from a motorcycle accident.  The arthrogram

revealed a full thickness rotator cuff tear.  

Surgery was performed on May 13, 2011, for “refractory left shoulder pain

and dysfunction secondary to chronic rotator cuff tearing and partial

claviculectomy.”  Dr. Collins described the claimant’s condition as “end-stage

acromioclavicular athrosis . . . with a full-thickness rotator cuff tear, supra spinatus

with significant degenerative changes of the tendon with fraying and some loss of

tendon tissue. Quality of tendon poor to fair.”

With regard to causation, Dr. Collins’ records are internally inconsistent.  The

patient history completed December 22, 2010, indicates the symptoms began on

November 2, 2010, while at work throwing wood.  Dr. Collins’ report of the same day

however, shows no specific injury.

Dr. Collins’ report of December 22, 2010:

It is his claim in its (sic) occupation related as he throws would (sic)
over his left shoulder.  He does not recall a specific event, incident or
occurrence.  His job is repetitive with pieces of wood that weigh 5-25
pounds.

* * *



-5-

Dr. Collins’ report of January 12, 2011:

Assigning cause is difficult.  Once again upon questioning the patient
does not recall a specific event, incident or occurrence.  I believe the
findings are the result of cumulative physical phenomena over the
course of 30 years of work and non-work activities leading to
degenerative soft tissue conditions and A.C. arthrosis.  He now has
evidence of full-thickness rotator cuff tear and some increased activity
of the A.C. joint by bone scan.

However, Dr. Collins felt that the physical therapist’s treatment contributed

to the claimant’s problems.

Dr. Collins report of June 1, 2011:

Unfortunately, the therapist that he works with heavy (sic) doing a
pulley and armbike as well as curling await (sic) in the elbow.  This
protocol does not remotely resembled (sic) anything that the patient
left the outpatient center with.  Is quite possible that injury could have
occurred because of this inappropriate therapeutic exercise . . .
rotator cuff repair and distal clavicle excision left hopefully without
injury from inappropriate therapeutic intervention by therapist.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted this claim, contending there is no causal

connection between any shoulder condition and the November 2, 2010, incident at

work.

The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998); Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769

(2000).

It is the claimant’s burden to prove a causal connection between the work-

related accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring

Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  Objective medical evidence

is not always necessary if there is a preponderance of non-medical evidence.



-6-

Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.2d 375

(2002).

If the disability develops soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition,

“then the claimant has established a causal connection.  However, if there is a span

of time between the accident and the disability, a question of fact arises concerning

the causal connection.”  Hall v. Pittman Constr. Co., 235 Ark. 104, 105-106, 357

S.W.2d 263, 264 (1962).

As I interpret the medical records, the claimant had an underlying

degenerative condition in his shoulder as a result of repetitive manual labor.  In

November, 2010, his shoulder became worse as a result of a specific incident,

developing a knot, and tearing the rotator cuff.  The claimant reported the injury to

his employer and to his physicians.  Therefore, I find the claimant has proven a

causal connection between the November 2, 2010, incident and his need for

medical treatment.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on November 2, 2010, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $542.00/$407.00, in the event the claim is found to be
compensable.  Some benefits have been paid by Met Life and
United Health Care.

2. The claimant has proven by a preponderance of the evidence
of record that his pre-existing degenerative condition was
aggravated by a specific event on November 2, 2010, resulting
in a torn rotator cuff of the left shoulder.  The claimant has
proven a causal connection between his injury and his job
activities on November 2, 2010, by a preponderance of the
evidence.

3. The respondents are directed to pay all medical expenses
within thirty days of receipt pursuant to Rule 30.

4. The respondents are directed to pay temporary total disability
benefits from April 12, 2011, to a date yet to be determined, as
the claimant was in his healing period and unable to work.
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5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

6. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


