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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical expenses and attorney’s fees. 

At issue is whether or not these medical expenses for a heart condition are

causally related to the compensable respiratory injury.

After reviewing the evidence and drawing all legitimate inferences in favor

of the claimant, I find the evidence preponderates in favor of the claimant, O.K.

Processing, Inc. v. Servold, 265 Ark. 352, 578 S.W.2d 224 (1979) and Southland

Corp. v. Magers, 15 Ark. App. 360, 695 S.W.2d 380 (1985).

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on April

16, 1971, at which time the claimant sustained a compensable respiratory injury at

a compensation rate of $49.00 per week.  Medical expenses (including treatment

for a heart condition) were paid until July 15, 2009, when the claim was

controverted.
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The claimant contends the treatment for his heart is causally related to the

compensable respiratory condition and the recommended treatment is reasonable

and necessary in relation to the injury.  The respondents have previously accepted

the expenses related to the heart condition and are estopped from controverting the

claim.

The respondents contend the claimant’s heart condition is not causally

related to the compensable pulmonary injury and the recommended medical

treatment is unreasonable and unnecessary.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify at the hearing.  Mr. Sellers died

after the hearing, see Section 23(e) or Ark. Code Ann. §11-9-704(e) and Zuercher

v. Emerson Electric Co., 31 Ark. App. 124, 789 S.W.2d 467 (1990).

The claimant, age 72 (D.O.B. October 15, 1938) was injured in 1971 when

he sustained acid burns of the trachea requiring a permanent tracheostomy.  He

subsequently developed respiratory and cardiac problems, high blood pressure,

high cholesterol, weight gain, sleep apnea, a heart attack in 1983 with bypass

surgery, asbestosis, pneumonia and bronchitis.  He received $1,458.00 in monthly

Social Security Disability benefits and Medicare has paid some expenses.  The

claimant’s family has also helped with his medical expenses and he has some out-

of-pocket expenses since the respondents controverted the claim for a second time

on the same issue.

In 1992, after Dr. W. S. Lewis related the claimant’s heart condition to the

compensable respiratory condition, the carrier employed Dr. J. Lynn Davis to

evaluate the claimant.  Both Dr. Lewis and Dr. Davis agreed that hypoxemia
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resulted from the tracheostomy, broncheodialators, prednisone, and other

vasoactive drugs and contributed to cardiac arrhythmias and coronary artery

disease.  Therefore the claimant’s heart condition was caused by poor oxygen

supply resulting from the compensable injury.

After a new adjuster began handling the claim, the respondents are again

challenging the causal relationship between the claimant’s heart condition and the

compensable respiratory condition based on the opinions of Drs. Fonticiella,

Randolph, and Marvin.  It should be noted that Dr. Fonticiella’s opinion uses

terminology from Act 796 of 1993 which was obviously not in effect at the time of

the 1971 injury in this case.

MEDICAL EVIDENCE

Medical records show the claimant began suffering from a “smothering”

sensation and cardiac irregularities in 1971.  In a January 29, 1976, report by Dr.

Francis LeJune, the doctor noted that the permanent tracheotomy (trach) would

necessitate a sedentary lifestyle.  The claimant has gained weight over the years

and developed diabetes.

The trach tube-cannula required regular maintenance as noted by Dr.

Warren Stassi’s reports of July 10, 1978, and November 27, 1978.  The tissue

around the ostea site would have to be removed periodically as the claimant

developed headaches and chest pain when the tube was blocked.

Numerous reports show the claimant also suffered from sinusitis, bronchitis

and pneumonia.  A 1983 report from Dr. Thomas Fields, an ear, nose, and throat

specialist (ENT), has a handwritten note from the adjuster regarding her

conversation with him about causation.  It was his opinion that the trach tube made

the claimant more susceptible to infections of the head and chest.  Dr. Fields also
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noted cardiac arrhythmias secondary to respiratory problems with shortness of

breath, chest pain and weakness.

The claimant developed high blood pressure in 1983 and had bypass

surgery in 1984, which the respondents accepted and paid.

There are numerous reports of the claimant receiving treatment after

complaints of chest pain, irregular heartbeat, dizziness, weakness, and shortness

of breath.  My interpretation of Dr. Lynn Davis’ report of January 20, 1992, is that

the claimant’s heart treatment included his medications for high blood pressure and

cholesterol.

In 1992, Dr. Steve Hutchins treated the claimant for gastritis but there is no

mention of causation or if this condition relates to the compensable injury.

In 2001, Dr. Sarama diagnosed the claimant with asbestosis.  The claimant

worked for the respondent employer for 19 years.  I am aware that Georgia-Pacific

is facing many asbestosis claims in Arkansas, however, compensability has never

been established in the claimant’s case.  But, I see no way to distinguish expenses

for the chest x-rays for asbestosis from the x-rays routinely ordered to check the

claimant’s compensable heart and respiratory conditions.

In 2002, the claimant was also treated for low back problems which appear

to be unrelated to his compensable injury.

In 2004, the claimant the required stents for his progressive heart disease.

In late 1991, early 1992, the respondents questioned the compensability of

the claimant’s heart condition.  After reports from Dr. Sexton Lewis and Dr. Lynn

Davis, the respondents sent the claimant a letter on March 5, 1992, accepting the

claimant’s heart problems as compensable, (see Dr. Lewis’ reports of March 20,

1984, and December 9, 1991, and Dr. Davis’ report of January 20, 1992).

The initial pulmonary injury has played a role in the timing and
development of his heart disease.  Early in his course after his injury,
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he had documented cardiac arrhythmias.  This was probably due to
hypoxemia related to his lung disease.  He began having chest pain
in 1983, corresponding with documented venticular arrhythmias and
the use of pulmonary drugs.  The development of cardiac arrhythmias
and coronary artery disease does seem to be related in time to his
original pulmonary injury.  It would, therefore, be my opinion that his
chronic pulmonary disease is a contributor to his heart disease.

On April 20, 2009, the new claims adjuster again challenged the

compensability of the claimant’s heart disease in a letter to Dr. Fonticiella.  But she

posed the questions to the doctor using the elements of proof established by Act

796 of 1993.  When Dr. Fonticiella responded that the compensable injury was not

the major cause of his heart disease, the respondents sent the claimant a letter on

July 15, 2009, controverting the claim (see also Debbie Byrd’s April 1, 2010, letter

to Attorney Ray).  Subsequently Dr. Fonticiella authored a letter on August 26,

2009:

It is possible that Mr. Sellars’ coronary artery disease is not
exclusively related to chemical exposure.  It would be difficult for
anyone to determine exact correlation.  As documented by previous
physicians that (sic) this exposure contributed to his disease, I would
tend to agree with his previous doctors.

The respondents then submitted a small portion of the claimant’s medical

records beginning in 2002 for peer review.  The report dated December 2, 2010,

summarized the claimant’s medical treatment and concluded that treatment for the

claimant’s cardiovascular problems was unrelated to the chronic tracheobronchitis.

Dr. David Randolph stated there was no recent scientific literature connecting

tracheobronchitis with heart disease.  The more likely cause was the claimant’s

strong family history of heart disease combined with his weight gain and the

development of high blood pressure, high cholesterol and diabetes.

The respondents also sent a portion of the medical records beginning in

2001 to Dr. Peter Marvin.  In his report of February 3, 2011, Dr. Marvin opined there
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was no causal relationship between the claimant’s compensable injury and the

development of heart disease.

Neither Dr. Randolph nor Dr. Marvin found any evidence of lung disease or

asbestosis.  Dr. Randolph also stated that medication for treatment of diabetes,

gastrointestinal problems, high blood pressure and cholesterol, and over-the-

counter medications were unrelated to the compensable injury.  Dr. Randolph

recommended periodic visits with an ENT physician to evaluate the compensable

injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

On March 5, 1992, the claims representative wrote the claimant a letter

accepting the claimant’s heart condition as a compensable consequence of the

1971 respiratory injury.  Georgia-Pacific agreed to accept responsibility for payment

of the claimant’s medical treatment and prescription medications.

In Snow v. Alcoa, 15 Ark. App. 205, 691 S.W.2d 194 (1985), the Court of

Appeals outlined the elements of proof for estoppel:

(1) the party to be estopped must know the facts;

(2) he or she must intend that his or her conduct shall be acted
upon or must act so that the party asserting the estoppel has
a right to believe the other party so intended;

(3) the party asserting the estoppel must be ignorant of the true
facts;

(4) the party asserting the estoppel must rely on the other party’s
conduct to his or her injury.

In this case, the claimant received a letter accepting his heart condition as

compensable after the claims adjuster had reviewed the medical records and

doctor’s opinions.  The respondents continued paying his heart-related medical

expenses, including open-heart surgery, until 2009.  Mindful that the respondents

may controvert a claim at any time based on a change in circumstances, I find the
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claimant was justified in relying on this letter; there has been no change in the

claimant’s heart condition – only a progression of the disease.  Therefore, I find the

respondents are estopped from denying payment of bills for the claimant’s heart

condition.

In assessing the medical opinions, I have given more weight to the claimant’s

treating physicians rather than the respondents’ doctors who did not have all of the

medical records to review, had not examined the claimant, and did not realize the

Commission “accepts the claimant as we find him” including his family history of

heart disease which was aggravated by his respiratory condition, Guy v. Brecko

Corp., 310 Ark. 187, 832 S.W.2d 816 (1992), Williams v. Brown’s Sheet Metal, 81

Ark. App. 459, 105 S.W.3d 382 (2003), Williams v. L & W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004).

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on April 16, 1971, at which time the claimant sustained
a compensable respiratory injury at a compensation rate of
$49.00 per week.  Medical expenses (including treatment for
a heart condition) were paid until July 15, 2009, when the
claim was controverted.

2. The respondents remain liable for treatment of the
compensable respiratory injury pursuant to Section 11 of the
Act including treatment of the trach, bronchitis, pneumonia and
sinusitis.

3. The respondents accepted and paid for treatment of the
claimant’s heart disease, including open-heart surgery, from
1971 to 2009 and are now estopped from denying this claim.
This would include medication for high blood pressure,
cholesterol, and diabetes and sinusitis.

4. The claimant has not established by a preponderance of the
evidence of record that he was exposed to asbestos on the
job, or suffers from lung disease.  Likewise, over-the-counter
medications and treatment for gastritis and low back pain are
unrelated to the compensable injury.

5. This claim has been controverted and respondents are
directed to pay the maximum attorney’s fee on this award
pursuant to Section 32 of the Act or 30% on the first thousand
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dollars, 20% on sums in excess of one thousand dollars and
10% on sums over two thousand dollars.  This award shall
earn interest at the legal rate pursuant to Section 19(g).

6. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim for payment of additional medical expenses for heart disease is

approved.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


