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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F704404

LINDA SEAY, EMPLOYEE CLAIMANT

HUMANE SOCIETY OF NORTH CENTRAL ARKANSAS,  RESPONDENT
EMPLOYER

LIBERTY MUTUAL INSURANCE,
TPA RESPONDENT

                 OPINION FILED JULY 22, 2011

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
in Mountain Home, Baxter County, Arkansas.

Claimant was represented by Mr. Frederick S. “Rick,” Spencer,
Attorney at Law, Mountain Home, Arkansas.  

Respondents were represented by Mr. Michael Ryburn, Attorney at
Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on May 18,

2011, in Mountain Home, Arkansas.  A Prehearing Order was

previously entered in this case on February 28, 2011. 

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 

the hearing.  The following stipulations are hereby accepted: 

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed on or about April 19, 2007, and at all relevant times.

     3.  The claimant sustained injuries to her left knee, left
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shoulder, neck, and wrists.

     4.  Compensation rates: $222.00/$167.00.

     5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act. 

     6.  This claim for additional benefits has been controverted

in its entirety.

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

1.  Constitutional issues.

     2.  Entitlement to additional reasonable and necessary 

medical treatment for the claimant’s compensable injuries.

 3.  Compensability of the claimant’s alleged head injury.

(At the time of the hearing, the claimant withdrew this issue).

4.  Entitlement to medical benefits for the head injury.

(At the time of the hearing, the claimant withdrew this issue).

    The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire.  These are hereby

incorporated herein by reference.

     The documentary evidence submitted in this case consists of

the hearing transcript of May 18, 2011, and the documents

contained therein.  The claimant’s Constitutional Brief has also

been made a part of the record, which has been marked as

Claimant’s Exhibit No. 3.  It is retained in the Commission’s

File.     
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  The following witnesses testified at the hearing: the 

claimant, and Henry Seay.    

                          DISCUSSION

          The claimant was 63 years old at the time of the hearing. 

At the time of her admittedly compensable injuries, the claimant

worked as office manager for the Humane Society of North Central

Arkansas.

     She testified:

Q Just tell the Judge in your own words what happened on
April the 19th of '07 when you were walking to the mailbox.

A Okay.  Well, every day at four o'clock a part of my
duties was to go get the mail.  And you walk down a long
lane. It's about a quarter of a mile from the office up to
the road where the mailbox is.  And that whole road is full
of potholes.  And sometimes, you know, I don't know what
happened, I lost my concentration for a moment and stepped
in one of the potholes.  And the next thing I know I was on
the ground.  I had my left arm stretched way over my head. 
And the next thing I knew, I hurt so bad I couldn't get up. 
I was just laying on the ground.  And then I finally
gathered myself enough after about five minutes to kind of
roll to the side and sit up a bit.  And my pants were torn,
and my clothes were -- I was covered from dust -- with dust
from head to toe.  My glasses were scratched all down the
left lens.  I had a big strawberry on my cheek.  I hurt so
bad I couldn't move for a while.  And I was really
frightened, because anybody that was at the Humane Society
coming down the road, or vice-versa, couldn't see me where I
was.  So I knew I had to get up and move, or there was a
good chance I would get hit.  So I gathered myself enough to
get up.  And I slowly meandered back to the office where I
reported what happened immediately to my employer.  Of
course, it was kind of hard to miss, because I was all
covered with dirt.  But at that time, I had scratches on my
hands.  I couldn't move my hand.  I thought it might be
broken even.  My elbow hurt.  I fell on my stomach so hard,
it knocked the air out of me.  My knees were all scratched
up, and my glasses, and my face were messed up.
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     The claimant testified that after her injuries, she saw Dr.

Tim Paden the very next morning.  She next saw Dr. Pullen [sic],

an orthopedic surgeon.  He took x-rays of her neck and shoulder. 

     Upon further questioning, she testified that she next saw

Dr. Pullen [sic], an orthopedic surgeon.  He took x-rays of her

neck and shoulder.  The claimant testified that she expressed to

him how badly her arm was hurt and that she had three numb

fingers on her left hand, the first three, the little finger,

ring finger, and her middle finger.  According to the claimant,

at this time, she was unable to feel anything with these fingers.

     The claimant next saw Dr. Pearce.  According to the

claimant, Liberty Mutual sent her to him for treatment.  The

claimant stated that he looked at her shoulder and left arm, and

gave her some medicine.  At this time, the claimant’s shoulder’s

hurt the worst.

     She then saw Dr. Brent Sprinkle, a physiatrist, at the

request of Liberty Mutual. 

     The claimant stated:

Q And what did Dr. Sprinkle do for you?

A Well, he told me -- he did a series of tests.  I went
there several times.  And one of the tests he did was for
numbness on my fingers, but that would be for something
permanent.  He also told me I had carpal tunnel.  Well,
carpal tunnel affects your thumb and the first two fingers
on your hand.  And he gave me literature for carpal tunnel,
and basically sent me on my way with medication.

Q Okay.  And was that muscle relaxers and pain medicine?
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A Yes, it was.

Q Okay.  And then Dr. Sprinkle you got -- they sent you
then to Dr. Saer, is that right, Edward Saer?

A Yeah, Dr. Saer, yes.

Q Liberty sent you there?

A Yes.

Q And how many times did you see Dr. Saer?

A I saw him one time.          

Q And what did he do for you?

A Well, he looked at all the other tests.  And when he
came back into the room and talked to me, I told him about
the numbness in my fingers, and the use -- and I was losing
the use of my left side.  I kept dropping things.  It was
terrible.  And without even looking at me in the face, he
had his eyes cast down, and he said, well, there might be a
procedure to fix that, but it isn't all that successful.  I
guess you're just going to have to learn [sic] with it.

     According to the claimant, the insurance company called her

after her visit with Dr. Sear, and left a message on her voice

mail advising that they would no longer pay benefits, and that

she should return to work.  The claimant denied that she was able

to work at this time.  She has not worked since her injury of

April 19, 2007.

     The claimant admitted to getting a change of physician to

treat with Dr. Tonymon.  She stated that she is satisfied with

his treatment.  According to the claimant, he performed an MRI

and CAT scan in September of 2010.  After this, Dr. Tonymon

recommended a total disk replacement at C6-7.  She stated that he
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also diagnosed her with “bilateral thoracic outlet syndrome” and

wants to perform surgery at this C7 level.  The claimant

testified that she is willing to follow the doctor’s

recommendations.

     With respect to her condition, she testified:

Q Linda, if you would, help us understand why you're not
able to do something eight hours a day, five days a week, or
any kind of a job.

A I would be happy to.

Q Why can't you?  Tell us what symptoms or problems
you're having that keep you from being able to work.

A Well, I'm having one of them right now, and that is
that I cannot sit without my head back.  I can't sit in a
hard chair for more than an hour.  I have to be moving
around most of the time that I'm up, or I need to be seated
in a chair that supports my neck.  Other things are, I
cannot lift anything more than 20 pounds.  I am not capable
of looking up to the top shelf at the grocery store, you
know, things like that --

Q Right.

A -- things that are on the top shelf, I can't see them.

Q Right.

A When I was sitting down there, I couldn't see the
Judge, because when I hold my head at that angle, it hurts
so bad, I can't maintain it.  Every single day I need to
rest.  I can't be up more than four hours.  We're really
pushing it now.  Because gravity pulls on my spine, and it
hurts me so badly I can't stand it.  I've also been
diagnosed with fibromyalgia since this accident.  And I am
on pain blockers because my rheumatologist gave them to me. 
That has actually helped quite a bit, but I do have some
residual effects from the Lyrica.  It makes me very sleepy. 
And I --

Q You were on some pain medicine from Dr. Tonymon, too,
were you not?



7

A Yes, I was.

Q Muscle relaxers?

A Yeah.  Yeah.  And, of course, I --

Q Did they make you sleepy, too?

A Yes.  Yes.  

Q Have you had to take naps since then?

A I've had to take a nap every single day since this
happened at least once.  Some days I can't hardly get out of
bed, because I hurt so bad, and I go right back to bed and
spend the whole day there.  And I don't know anybody that
would hire me knowing that. 

 Q In a typical average day, and I'm not talking about
your worst day, Linda, I'm not talking about your best day -
-

A Okay.

Q -- but a typical average day --

A All right.

Q -- how many times will you have to take a nap?

A I will probably have to take a nap once in the
afternoon.

Q Usually how long?

A Two hours.

Q If you don't take that nap in the afternoon, what
happens to your symptoms?

A I'm unable to function.

Q What do you mean by that?

A I have such a bad headache, and my neck pinches so bad, 
that I'm unable to basically accomplish anything other than
lying down anyway.  So if I'm up all day, by five o'clock, I
have to go to bed for the night.
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Q Tell us about your sleeping habits at night.  Again,
not the worst night --

A Okay.

Q -- not the best night, but on an average typical night,
what are your sleeping habits?

A Well, basically because of this accident, I'm unable to
sleep on my left side at all.  I can't even fall asleep on
that side.  I can't sleep on my stomach at all.  So I'm left
with my right side and my back are the only places I can
sleep.  And if I'm in my sleep and happen to roll over, I
wake up and both of my arms are numb.  So I have very
limited ways that I can sleep, and I wake up frequently.

Q When you wake up, what is it that's waking you up when
you say you will wake up frequently?

A Well, I wake up because I'm in pain.

Q Okay.  Tell us about your pain in the, first of all,
let's talk about the neck.

A Uh-huh.

Q Well, let me ask it this way.  What area of your body
gives you the most pain?

A My neck is just unbearable.

Q Okay.  Is that a continual pain where you have some
pain all the time, or is it a periodic, come and go kind of
thing?

A I feel it all the time.

Q All right.  On a typical average day, Linda, with the
medications that you're taking --

A Uh-huh.

Q -- what would you say the level of pain is?  You can
say either mild, moderate, severe, moderately severe,
moderately mild, on a scale of zero would be no pain.  Ten
would be the kind of pain you would feel if you were being
tortured by a torturer.  So what would you put the level of
pain that you would have?
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A Are we speaking on the average that --

Q On the average typical day.

A On a scale of one to ten, I would place it at a six. 
You just know it's there, and it just nags at you all the
time.

Q If you do anything, any kind of exertion, will it
increase the pain?

A Absolutely.

     According to the claimant, she is in continual left shoulder

pain. She denied having ever had these kinds of problems with her

neck and shoulder prior to her fall, while working as the office

manager for the Humane Society of North Central Arkansas.  

     She testified:

Q Okay.  Just a little bit about Humane Society.  What is
that?

A Well --

Q What does the Humane Society of North Central Arkansas
do? 

A -- it's a non-profit organization that basically gives
a home and adopts out cats and dogs.  

Q Okay.

A And they would bring the dogs into the office a lot of
times, and those dogs are huge.  I couldn't handle them.

Q Did you have to handle them even as office manager?

A Yes.  Oh, yes.

Q How big were --

A Because it's a small office, so you just had to do
everything.
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Q Okay.

A And some of those dogs can weigh a hundred pounds or
better.

     The claimant testified that she spends 70 percent of her day

in bed, or on the recliner in the living room.  She testified

that since her injury, she has gained about 25 pounds.  The

claimant takes Cymbalta and Lyrica for her symptoms. She

essentially stated that having to take these medicines bothers

her and she feels like a guinea pig.  The claimant also expressed

concerns about what the ramifications are going to be of the

long-term use of these drugs.

     Regarding continued treatment with Dr. Tonymon, the claimant

explained:

Q Okay.  And so that's why you want to see Dr. Tonymon
and get well.

A I want to be well.  I want to be able to go out and
hike mountains again, and I want to be able to do the things
I did.  I want to be able to, if I need to, you know,
backpack someplace for a while.  There are just so many
things.  I mean, like lifting my grandchildren when they
weigh more than 20 pounds.  Not possible.  It's very
difficult for me to give up the things I enjoy the most.

Q And that's why you want Tonymon to take care of you?

A I do.  I want him to make me well, and he said he
would.

     On cross examination, the claimant again testified that she

wants to do any procedure that will make her well.  The claimant

testified that prior to working for the Humane Society, she

worked at the Senior Center as office manager, and as a credit
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analyst for American Express some five years.  This job was

located in Phoenix, Arizona.

     The claimant explained:

Q Now, do you have any conditions that are not related to
this fall?

A No.

Q You mentioned you go to a rheumatologist.

A I have fibromyalgia.  It happened after I fell.

Q You think fibromyalgia is caused by a fall?

A It can be caused by a trauma.  My doctor told me that.

Q You understand that they don't, kind of like arthritis,
they don't really know what causes fibromyalgia?  Is that --

A Well, there's a lot of things they can't explain.

Q And where do you have fibromyalgia?  What part --

A Everywhere in my body.  Every time there's a storm
coming, everything aches, every single joint.  And what
actually hurts all the time is about ten times worse when
the weather changes.  

Q And Lyrica is actually prescribed for fibromyalgia, is
that right?

A In combination with Cymbalta.

Q So these drugs are effectively treating you for your
fibromyalgia?

A They are treating me for pain.

Q Okay.  Now, you --

A He is aware of my situation with my neck and shoulder. 
The other doctors recommended nothing that worked.

     In addition to treating with the other named doctors, the
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claimant admitted to seeing Drs. Frankowski, Robins, and Pullen

[sic].  According to the claimant, he gave her a shot in the

neck.  She admitted that she draws Social Security Disability

benefits.  The claimant denied any injuries, or accidents, or

anything since 2007.

     The claimant testified that her shoulder continues to hurt

and both wrists bother her.  However, she admitted that she has

not had any treatment for her shoulder since 2007.  

     Upon further questioning, the claimant testified;

Q Okay.  Let me ask you about some of the other
conditions that you have now that we've talked about.  We've
talked about your knee.  And you said it's both knees that
are affected?

A I said they were.  I think my knees are okay now.

Q So you don't need any treatment on your knees --

A No.

Q -- as far as you know?

A No, I don't think so.

Q We talked about your wrists.

A They still bother me.

Q Both wrists?

A Yeah.

Q Is Dr. Tonymon doing anything to help you with your 
     wrists?

A No.  I have been led to understand that the problem
there is directly connected to my neck.

     She admitted that it is her neck that she wants Dr. Tonymon
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to treat.  

     Upon questioning by the Commission, the claimant denied any

prior injuries to her neck or shoulder.  However, she agreed that 

she is only wanting treatment for her shoulder and neck.   

     Henry Seay, the claimant’s husband testified during the

hearing.  He testified that prior to her injury, the claimant was

a very active person.  She hiked and enjoyed doing things

outside, around the house, and gardening.

     Mr. Seay testified:

Q Okay.  Tell us, if you will, Henry, what she's been
like since.  What's this injury done to her?

A Well, it has certainly taken her out of the very active
group, from being outside and doing the activities in that
respect.  She does her housework because she loves to, but
she has to do it on a moderate basis.  Her outside activity,
when I go out and walk the dogs every day, she does come
with me, and we try to do at least one lap around Cooper
Park, if you know where that is.

Q And how far is that, one lap?

A Oh, probably three-quarters to a mile.

Q Okay.  Is it level ground, too?

A It is level ground.   It's always on a sidewalk.

Q And it's on a paved sidewalk?

A Paved sidewalk.

Q And it's made for people that are walkers, is it not?

A That is correct.

Q Okay.  Do you believe your wife has had severe pain
since this injury and continued to have severe pain up until
now for the last four years?
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A Absolutely I do, yes.

Q What convinces you that she has severe pain?

A Well, she's never been a complainer before.  There is
that.  Looking at her sometimes and seeing tears coming down
her cheeks, because she's laying there maybe just watching
TV, but she has pain, and it's just she's always in pain.

Q Has this changed her personality?

A Changed her personality?

Q Yes.

A It's made her a little, pardon me, maybe a little more
snappy and irritable easier.

Q Okay.  Was your wife ever like that beforehand?

A No, sir.

     The medical evidence of record demonstrates that the

claimant saw Dr. Tim Paden on April 20, 2007 due to her

compensable fall.  It appears that the claimant complained of

pain of the left shoulder, left knee, left hand and wrists.  

     On April 26, 2007, the claimant again saw Dr. Paden due to

symptoms relating to her hand going numb occasionally, and left

foot.  At that time, the claimant reported that her shoulder was

worse.        

     She underwent evaluation with Dr. Jerly G. Fullen on May 2,

2007.  He reported, in relevant part:

HISTORY: A 59-year-old white female with right ankle, left
knee, wrist, shoulder complaints following a fall 04/19/07
at work.  Fell into a pothole, tried to catch herself with
her left wrist.  Complains of knee pain and of course loss
of strength of the left arm, is being followed by Dr. Paden. 
Wearing a wrist corset and has not worked since the event. 
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The time of the event was approximately 4:30 p.m.  

The patient was seen in Dr. Paden’s office 04/20/07.  X-rays
of the left shoulder, knee, wrist, and hand were obtained.

                          *****

X-RAYS: Consisting of multiple views of the left hand and
wrist reveals no specific bony abnormality.

IMPRESSION:
1.  Left upper extremity low-grade brachial plexopathy with
mild strain involving the ulnar side, left wrist, left knee,
and medial right ankle.
2.  Shoulder strain,_____.

PLAN: Obtain x-rays from Dr. Paden’s office, left shoulder,
knee wrist, and hand.  Was given a no work note.  She will
begin active range of motion recovery of the left hand and
arm using a Nerf ball, wean from the wrist corset.  Return
to clinic in 1 week for followup.

     Dr. Fullen wrote the following on May 10, 2007:

HISTORY: Dictation from the prior week 04/26/07 is not
available.  Patient returns to clinic following ORIF of left
Colles fracture.  The volar staples are in place.  There is
minimal erythema at the distal end.

X-RAYS: Consisting of AP, oblique, and lateral views left
wrist reveals the screw plate configuration maintaining the
fracture fragments in good position.

IMPRESSION: Postop open reduction and internal fixation left
Colles fracture-healing.

PLAN: Staples removed, Steri-Strips.  Return to clinic in 4
weeks.  Allow the wound to “stay open” when just resting,
but have the wrist corset on for protection otherwise with
dressing protection.  On return in 4 weeks, biplane views,
left wrist.

     On May 17, 2007, the claimant underwent a left shoulder

arthrogram, with the following impression:

1.  No evidence for full thickness tear of the rotator cuff.
2.  Inferior subluxation of the glenohumeral joint.
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3.  The patient did have a mild vasovagal response during
this procedure, but placing the table head down
(Trendelenburg position), she recovered in a couple of
minutes and felt fine by the time that she left the
department. 

     The claimant next saw Dr. Fullen on May 31, 2007:

SUBJECTIVE: Arthrogram of the left shoulder is reviewed with
the patient.  It is normal. The patient is advised she
definitely has rotator cuff tendinosis and she needs to be
on a Codman protocol.

OBJECTIVE: She is complaining of numbness on the ulner [sic]
two fingers and she did not demonstrate evidence of positive
Tinel’s along the ulnar cubital canal and both fingers were
“of equal strength” including abduction digiti minimi and
profundus tendon to the fifth finger.

PLAN: She should avoid reaching up and out and return to the
clinic in four to six weeks when she is halfway through her
weighted Codman program.  She will return sooner is she
needs to.

     On June 28, 2007, Dr. Fullen reported:

SUBJECTIVE: Her shoulder is not bothering her.  She states
her problem is pain in the left intrascapular area and
referral down along the ulnar side of the hand to the ulnar
fingers.

OBJECTIVE: Exam reveals diminished pin prick sensory
response along the ulnar distribution to the left hand. 
Mild suggestion of mild profundus tendon weakness of the
left fifth finger compared to the right.  Abductor digiti
minimi strength of both hands appears to be intact.  She
does have a clear-cut Tinel’s along the cubital canal but
then just proximal to the tunnel she does have a pain
response with Tinel’s testing.  She does not have the normal
distribution of pain down the arm.  Examination of the neck
reveals excellent cervical motion.  Spurling’s test on the
left is normal, on the right it is abnormal.  She has
localized T7 level pain just to the left of the midline
which does not migrate laterally when the left arm is
wrapped in front of her, indicating this could be
intercostal chest wall etiology.

IMPRESSION:
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1. Cervical spondylosis with left radiculopathy suspected.
2. Rule out left ulnar neuropathy at the elbow.
3. Possible T7-8 level pathology, left.

PLAN: Cervical spine series, AP and lateral of left elbow. 
EMG/NCV testing of left upper extremity.  She is given a
sheet on care of her neck.  She will return to the clinic in
one to two week following the nerve studies.

ADDENDUM: The cervical spines series does not reveal any
significant encroachment on the neural foramina on the right
or left side.  AP and lateral views of the left elbow were
felt to be normal.  Will proceed with the EMG/NCV testing of
the left upper extremity and see her back subsequent to that
testing.  She will continue to take Aleve b.i.d. with meals,
take one Extra Strength Tylenol mid morning and mid
afternoon and mid evening.  Prescription for Lortab 7.5 mg
(#30) to take 1 q. 4-6h. and primarily reserve this for a
night.

    The claimant underwent a nerve conduction study and EMG

needle examination of the left upper extremity, on July 17, 2007,

with the following impression:  

1. The nerve conduction study is consistent with very mild
left carpal tunnel syndrome by sensory criteria only. 
The motor distal latency is within normal limits.  The
ulnar nerve appears to be within normal limits with no
slowing across either the wrist or the elbow.

     2.   The EMG needle examination does not show clear          
          radicular changes.

     Dr. Brent Sprinkle performed an initial evaluation on August 

7, 2007:

CHIEF COMPLAINT:
Left sided neck and trapezius pain since 4/19/07

HISTORY OF PRESENT ILLNESS:
Numbness in her little finger for about three and a half
months.  Stepped in a pothole in the driveway and fell
forward landing on her hands, right cheek and left shoulder. 
She has a moderate pain.  It can be dull or aching. 
Improved with rest and heat.  She has tried Celebrex.  He
has had no injections.  Had some therapy more for her
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shoulder.  No surgeries.  Had x-rays.  States had MRI of
shoulder and cervical spine.

                          **** 

IMPRESSION:
1. Cervical degenerative disc disease pre-existing
2. Lumbar degenerative disc disease pre-existing
3. Cervical fascial and myofascial pain
4. Cervical strain

PLAN:
1. Trigger point injections.
2. Post injection had a little bit of vasovagal response

but her pain is improving.
3. Will try Skelaxin and Lidoderm.  The risks and benefits

of the medication were discusses with the patient, and
the patient demonstrated good understanding of the
discussion.

4. Get her into an anti-kyphotic exercise proram.
5. I will see her back in 31 days.

     An MRI of the cervical spine was performed on August 7,

2007, with the following impression:

Degenerative disc disease with mild bulge at C5-6 and C6-7.
Mild bilateral foraminal stenosis at C6-7 

A left shoulder MRI was performed also on August 7, 2007,

with the following impression:”Mild synovial hypertrophy of the 

AC joint.”

     The claimant saw Dr. Sprinkle on September 11, 2007 for a 

follow-up visit.  He wrote:

Trigger point injection at first she said didn’t help and
then she thinks may have helped.  Physical therapy traction
helped her but other exercises tend to make her worse. 
Skelaxin doesn’t help.  Lidoderm does.  She wants some more
Ultram.
                           *****

IMPRESSION:
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1. Cervical degenerative disc disease
2. Cervical myofascial pain

PLAN:
1. Get C6-7 epidural since this is the level of cervical

spine that has the most degenerative changes.
2. Will add Ultram.  The risks and benefits of the

medication were discussed with the patient, and the
patient demonstrated good understanding of the
discussion.

3. Continue Lidoderm.
4. Back off her therapy and do traction and heat only.
5. I will see her back in three to four weeks.
6. Work restrictions are unchanged.

     Dr. Gary Frankowski performed a cervical epidural steroid

injection on September 24, 2007.  His impression was “cervical

radiculopathy.”  

     On October 16, 2007, Dr. Sprinkle wrote the following,

in pertinent part:

FOLLOWUP VISIT:
Again today she has multiple complaints and on several
redirections we were able to narrow it down to primarily
bilateral cervical paraspinal trigger point pain.  The
epidural she initially said didn’t help her but later on in
the visit she feels like it may have helped her sleep
better.  Overall she is feeling better.  She thinks therapy
may have been aggravating her pain so we will certainly
discontinue that.  She still has these variable numbness
complaints.  Case manager questioned her and reports she
describes more left forearm numbness and then changes back
to more hand numbness and forearm tingling and so there is
quite a variability.  This is very difficult to objectively
categorize.  However, she did have an EMG nerve conduction
study that did show a mild left carpal tunnel.  The MRI and
EMG did not show evidence of cervical radiculopathy. 

   
                              ***** 

TRIGGER POINT INJECTION:
Verbal consent was obtained to perform a trigger point
injection using antiseptic technique.  Some of the possible
risks explained to the patient, who demonstrated good
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understanding of this explanation, including infection,
nerve damage, bleeding and pneumothorax.  The injection
contained a mixture of lidocaine without epinephrine and
Marcaine and 2-4 mg of dexamethasone.  It was explained that
there is a small chance of post-injection soreness that if
present usually resolves in 1-2 days.

IMPRESSION:
          1.   Cervical degenerative disc disease

2.   Cervical myofascial pain
          3.   Left carpal tunnel

PLAN:
1. Prior trigger point injection on further

questioning did help her before and she seems to
feel she got more benefit from the trigger point
than the epidural so we repeated that today.

2. Celebrex helps.
3. Lidoderm helps her tremendously which supports

more of a myofascial trigger point component to
her pain than other phenomena.

4. Skelaxin helps as well.  She can definitely tell
worsening pain without Skelaxin which again
further supports myofascial trigger point
phenomena as the main source of her pain.

5. For her carpal tunnel syndrome she was given a
left wrist brace but she has not been wearing it. 
This could be an explanation for these vague hand
and forearm complaints.  I have recommended that
she wear her wrist brace on a consistent basis in
hopes that this would reduce some of her vague
forearm and hand sensory complaints.  She does
admit that she tends to sleep with her wrist in a
Phalen’s position which certainly could be a
contributing factor to her carpal tunnel like
complaints. 

     It appears that the claimant underwent chiropractic

treatment at Twin Lakes Chiropractic on November 16, 2007, in

part due to symptoms relating to her compensable fall.  Her

symptoms included, pain of the posterior neck, the trapezius

area, and the posterior shoulder on the left, and numbness of the

left hand.       
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     Dr. Sprinkle wrote on November 19, 2007:

FOLLOWUP VISIT:
Still has a number of complaints.  Left side of neck and
intermittent left arm forearm numbness and tingling.  She
had MRI and EMG that don’t show nerve root impingement. 
Trigger point injection last time did help her.  Lidoderm
patches helped.  Massages helped.  All of these point to a
myofascial trigger point generator of her symptoms rather
than focal nerve root impingement.  Epidural made no
difference at all.

                    
                              *****

TRIGGER POINT INJECTION:
Verbal consent was obtained to perform a trigger point
injection using antiseptic technique.  Some of the possible
risks explained to the patient, who demonstrated good
understanding of this explanation, including infection,
nerve damage, bleeding and pneumothorax.  The injection
contained a mixture of lidocaine without epinephrine and
Marcaine and 2-4 mg of dexamethasone.  It was explained that
there is a small chance of post-injection soreness that if
present usually resolves in 1-2 days.

IMPRESSION:
1. Cervical degenerative disc disease
2. Cervical myofascial pain

PLAN:
1. Left sided trigger point injection. Post injection she

got a little better response today.  A lot of her
symptoms are now reduced.

2. Continue current work restrictions.  No pushing,
pulling,, lifting over 25 pounds.

3. She is still concerned that she could have a pinched
nerve so we will ask to repeat her EMG nerve conduction
study myself to make sure there is nothing that has
been missed and I will see her back for that test.

4. Will renew her Lidoderm and Celebrex.
5. She feels like she wants to have a surgeon’s opinion so

we will wait and assess the response to this set of
trigger point injections which seems to be a little bit
better than last time and try to get EMG study to
confirm that there is clearly no evidence of
radiculopathy and then consider a surgery consult.  I
am really not very optimistic that surgery would make a
big difference in her symptoms but ultimately an
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opinion from maybe Dr. Saer would help us definitively
conclude whether or not there are surgical indications.

     The claimant underwent initial evaluation with Dr. Edward 

Saer III, on January 17, 2008:

CHIEF COMPLAINT:
Neck and left arm pain.

HISTORY:
Ms. Seay is a 60-year-old, right hand dominant woman seen at
the request of Dr. Sprinkle for surgical consultation.  She
has a work related injury on April 19, 2007.  She fell in a
pothole at work.  She fell flat onto her face with her arms
outstretched, so that her head hit the pavement.  She
apparently hit fairly hard.  She has had persistent neck and
left arm symptoms since that time.  She says she has
“hellacious headaches” and trouble sleeping at night.

She sprained her wrists and hands, but did not have any
fractures.  She has had intermittent numbness in her hands,
primarily on the left side, and also a feeling of weakness
in the left hand.

The pain seems to start in her neck and then radiates to the
trapezial region, then to the shoulder, then down to the
arm, into the left ring and small finger.  Her symptoms are
intermittent at first, but are now constant.

She is worse when she drives, abducts her left arm at the
shoulder, or extends her head.  Using Lidoderm patches seems
to help.

                                 *****

PREVIOUS TREATMENT:
She has had treatment with medications, including Ultram and
Celebrex.  She uses Lidoderm patches.  She has had physical
therapy, including traction.  She uses a cervical pillow.  

     She has had cervical epidural steroid injections, as well.

She has been worked up with electromyogram studies and also
MRIs.

She is here today to see if she would be a candidate for any
type of surgery.
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IMPRESSION:
Cervical sprain with persistent radicular symptoms.  It is
hard to tell, though, if her symptoms are really coming from
the cervical spine or somewhere in the extremity.

RECOMMENDATIONS:
At this point, I just do not see anything that surgery is
likely to help her with.  She really does not have my
structural problems in her neck that look like they are
causing pain into the left arm.  Her cervical canal is
pretty much wide open.  All in all, I think it is better for
her to continue with nonoperative management.

I discussed this today with the patient and her case
manager.

     On January 17, 2008, Dr. Sear wrote to Dr. Brent:

I saw Linda Seay on January 17, 2008.

She is having persistent neck and arm symptoms, but I just
do not think surgery is going to a good option for her.  I
think she will be better off managed nonoperatively.  She is
going to followup with you about that.

     Dr. Sprinkle wrote the following in a chart note on January 

29, 2008:

She did see Dr. Saer who did not feel like surgery was
indicated.  I feel at this point we have already maximized
her nonoperative measures.  Apparently the most help thing
is the Lidoderm patches.  To me that does support the
trigger points as a continued source of her pain but
unfortunately the options to treat trigger point pain have
optimized.  So it is now going to be up to her to continue
her exercises and stretches and postural awareness on a
routine basis to maximize function with these symptoms.  I
don’t think there is anything I can do to really change the
course of this at this point.  Therefore she is at maximum
medical maximum medical improvement.  She has 0% permanent
impairment.  She can return to work regular duty.  In my
opinion, pre-existing degenerative disc disease and trigger
points do on justify permanent work restrictions.        

     The claimant underwent evaluation by Dr. Tonymon on May 25,

2010:
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HPI
62 year old Caucasian female in consultation at request of
Dr. George Lawrence with complaints of constant “aching,
pinching” sensations to neck with frequent headaches. 

     Reports radiating pain from neck to LEFT upper extremities.  
     Denies any problems with right upper extremity.  Associated  
    numbness/tingling and weakness to LEFT upper extremity.       
Also reports “pinching sensation” between neck and thoracic      
area just above the bra-strap level.  Onset of symptoms:      
April 19, 2007, on-the-job injury; patient reports she fell      
in a pothole in the parking lot of her place of work. She      
fell forward with her arms outstretched in front of her.       
Patient reports she had no prior neck or back pain before      
the fall.

Assessment
1.  C5-6 and C6-7 degenerative disc disease 
2.  Bilateral cervical ribs from C7
3.  Bilateral thoracic outlet syndrome, worse on LEFT
4.  Neck pain following hyperextension injury sustained in   
  on-the-job fall.

Plan
1.  Cervical CT C2-T1 “bilat C7 ribs” without IV contrast @
SHJ with axial slices parallel to disc spaces for individual
disc space studies; sagital reformatted images from
transverse process to transverse process on other side;
coronal reformatted slices oriented perpendicular to disc
spaces from anterior vertebral surface to tips of spinous
processes C5-T1
2.  Cervical MRI without IV contrast @ SHJ “brachial plexus”
3.  RTC/PRG to review cervical CT and MRI.

     She next saw Dr. Tonymon on September 21, 2010:

HPI
62 year old Caucasian female in seen initially on 5-25-10 in
consultation with complaints of constant “aching, pinching”
sensations to neck with frequent headaches.  Reports
radiating pain from neck to LEFT upper extremity primarily
in posterior triceps.  Also reported LEFT infraclavicular
pectoralis pain.

Reported associated numbness/tingling in hands and ring and
little fingers and numbness/tingling and weakness in LEFT
upper extremity.  Also reported “pinching sensation” between
neck and thoracic area just above the bra-strap level.
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Denied any problems with right upper extremity.

Onset of symptoms: April 19, 2007, on-the-job-injury;
patient reported falling in a pothole in the parking lot of
her place of work.  She fell forward with her arms
outstretched in front of her.  Patient reported no prior
neck or back pain before the fall.

Provocative postures or activities: looking up and to the
LEFT; lifting; prolonged sitting

Non-Surgical Treatments: physical therapy; steroid
injections; spinal injections (blocks); anti-inflammatory
pills; heat; ice; chiropractor. 

                         *****

Assessment
1.  C5-6 and C6-7 degenerative disc disease
2.  Bilateral C7 hypertrophic transverse [sic] process
3.  Bilateral thoracic outlet syndrome, worse on LEFT
4.  Neck pain following hyperextension injury sustained in   
  on-the-job fall.
5.  LEFT upper extremity symptoms consistent with LEFT C7    
  radiculopathy.

Plan
1.  Bone density study @ Dr. Lawrence’s office
2.  C6-7 total disc replacement (Synthes ProDisc-C implant)
@ SHJ
3.  RTC/PRF 6 weeks after surgery for post-op visit

     An MRI of the cervical spine  was performed on September 21, 

2010, with the following results:

Sagittal T1, T2, inversion recovery, coronal T1, axial
gradient imaging.

Anterior osteophyte at C5, C6 and C7 vertebral bodies with
narrowing of C5/C6 and C6/C7 intervertebral disc space. 
Otherwise, vertebral body height and alignment are within
normal limits.  Normal sign intensity within the spinal
cord.  The cerebellar tonsil is slightly low in position at
the level of the foramen magnum.  Small posterior osteophyte
of the inferior vertebral end plate of C5 and C6.  No bone
marrow edema.  Mild degenerative change of the inferior
vertebral end plate of C5 and superior vertebral end plate
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of C6.

C2/C3: No disc herniation or spinal stenosis.
C3/C4: No disc herniation or spinal stenosis.
C4/C5: No disc herniation or spinal stenosis.
C5/C6: Posterior osteophyte and broad base central disc

bulge with facet hypertrophy causing mild
narrowing of bilateral neural foramen and mild
indentation of the anterior aspect of the thecal
sac with the effective AP diameter of the spinal
canal measuring 1 cm without spinal stenosis.

C6/C7: Posterior lateral osteophyte and diffuse disc
bulge with facet hypertrophy causing mild
narrowing of bilateral neural foramen without
spinal stenosis

C7/T1: No disc herniation or spinal stenosis.

     A CT of the cervical spine was perform on that same date 

with the following impression:

3 mm axial CT of the cervical spine without contrast, with
coronal and sagital reconstruction was obtained, axial
reconstruction through the intervertebral disc space was
also performed.

Degenerative change at C1/C2 articular surface with
sclerosis.  Anterior osteophyte at C5, C6 and C7 vertebral
bodies with mild narrowing of C5/C6 and C6/C7 intervertebral
disc space.  Small posterior oseteophyte at the inferior
vertebral end place of C5 and superior vertebral end plate
of C6 and also at the inferior vertebral end plate of C6 and
superior vertebral end plate of C7.  Otherwise, vertebral
body height and alignment are within normal limits.  No
prevertebral soft tissue swelling.  No acute fracture
identified.

C2/C3: No disc herniation or spinal stenosis.
C3/C4: No disc herniation or spinal stenosis.  Mild

degenerative change of the left facet joint.
C4/C5: No disc herniation or spinal stenosis.  Mild

degenerative change of bilateral facet joints.
C5/C6: Posterolateral osteophyte and facet hypertrophy

with mild central disc bulge without spinal
stenosis or narrowing of the neural foramen.

C6/C7: Posterolateral osteophyte and facet hypertrophy
with mild disc bulge causing mild narrowing of
bilateral neural foramen without spinal stenosis.
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C7/T1: No disc herniation or spinal stenosis.

   ADJUDICATION

A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the

Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges. 

     With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional

challenges, I find that the Arkansas Court of Appeals has

rejected identical arguments in Long v. Wal-Mart Stores, Inc., 98

Ark. App. 70, S.W.3d (Ark. Ct. App. Feb. 21, 2007), pet. for rev.

denied, No. 07-268 (Ark. May 3, 2007).  Therefore, the claimant’s

Motion for Recusal is denied, and I find her constitutional

challenges to be without merit.  Hence, the Act is

constitutional.

B.  Additional Medical Benefits

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that she is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999). 

     After weighing the evidence impartially and without giving
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the benefit of doubt to either party, I find that the claimant

proved by a preponderance of the evidence that her continued care

and treatment under the care of Dr. Tonymon is reasonably

necessary for her compensable injury of April 19, 2007. 

     Here, the parties stipulated that the claimant sustained 

compensable injuries to her left shoulder, neck, left knee, and

wrists, on April 19, 2007.  These injuries occurred as a result

of the claimant having sustained a fall, after she stepped in a

pothole while waking to the mailbox.  The respondents have paid

some medical benefits.  However, the respondents have since

controverted the claimant’s entitlement to additional medical

treatment, as recommended by her current treating physician, Dr.

Tonymon.           

     The instant claimant credibly testified that she did not

have any prior problems with her shoulder or neck prior to her

compensable fall.  The claimant testified that prior to the

incident she had no problems performing her job duties.  However,

the claimant essentially testified that since her injury, she has

continued in excruciating and somewhat immobilizing pain.  As a

result, the claimant has not worked since April 19, 2007. 

     According to the claimant and her husband, this injury has

resulted in her inability to perform any work and significantly

affected her ability to engage in certain recreational

activities.  She is also severely restricted in her activities of

daily living.  No evidence has been presented to support a

finding that the claimant sustained any injury subsequent to her
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compensable fall.  The claimant testified she is willing to

undergo any treatment by Dr. Tonymon that will make her well. 

     Despite extensive conservative treatment, in the form of

physical therapy, steroid injections, spinal injections (blocks),

anti-inflammatory pills, other medications, heat, ice, and

chiropractic treatment, the claimant has continued with ongoing

debilitating symptomalogy as a result of her compensable injury. 

These symptoms have been primarily related to the claimant’s left

shoulder and neck.     

     On September 21, 2010, Dr. Tonymon assessed the claimant

with, “1.  C5-6 and C6-7 degenerative disc disease  2.  Bilateral

C7 hypertrophic transverse [sic] process  3.  Bilateral thoracic

outlet syndrome, worse on LEFT  4.  Neck pain following

hyperextension injury sustained in on-the-job fall.  5.  LEFT

upper extremity symptoms consistent with LEFT C7 radiculopathy,”

for which he recommended a “C6-7 total disc replacement.”

     Therefore, in light of the persistent and debilitating 

nature of the claimant’s symptoms since the compensable incident,

the fact that the claimant’s preexisting degenerative condition

was asymptomatic prior to her compensable injury, there being no

evidence of any subsequent injury, and based on the expert

opinion of her treating physician, Dr. Tonymon, and due to all of

the other foregoing reasons, I find that the claimant is entitled

to additional medical treatment for her compensable injury of

April 19, 2007, as recommended by Dr. Tonymon. 
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     Pursuant to  Ark. Code Ann. § 11-9-508, the respondents are

liable for the expense of the additional treatment, as

recommended by her treating physician, Dr. Tonymon.

     While I realize that on January 29, 2008, Dr. Sprinkle

pronounced maximum medical improvement, minimal weight has been

attached to this opinion, considering the ongoing debilitating

nature of the claimant’s symptoms despite extensive conservative

treatment, there being no evidence of an independent intervening

cause, and because the claimant’s degenerative disc disease was 

asymptomatic prior to her work incident.

     I am also cognizant of Dr. Saer’s opinion of January of 2008

wherein he opined that he did not think surgery was a good option

for the claimant.  However, considering the persistent nature of

the claimant’s symptoms despite extensive non-surgical treatment,

the fact that this opinion was rendered some three years ago and

because he has not treated the claimant in the last three years,

and due to all of the other foregoing reason, minimal weight has

been also been attached to this opinion.                    

             FINDINGS OF FACT AND CONCLUSIONS OF LAW   

1.  The Arkansas Workers’ Compensation Commission has 
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship     
    existed on or about April 19, 2007, and at all relevant  
    times.

     3.  The claimant sustained injuries to her left knee, left   
         shoulder, neck, and both wrists.

     4.  Compensation rates: $222.00/$167.00.
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     5.  All issues not litigated herein are reserved under the   
         Arkansas Workers’ Compensation Act. 

     6.  This claim for additional benefits has been controverted 
         in its entirety.

7.  The Act is constitutional.  The claimant’s Motion
         is hereby denied.

8.  The claimant has proven by a preponderance of the        
    evidence that additional medical treatment is            
    reasonable and necessary for her compensable injury of 

         April 19, 2007, as recommended by Dr. Tonymon.
 
    
                              AWARD

     The respondents are directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth herein

this Opinion.       

     All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act. 

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH/DK 


