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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F906872

WILLIAM SCHUMANN, DEC’D.,EMPLOYEE   CLAIMANT  

CARTER CONSTRUCTION CO., INC.,EMPLOYER RESPONDENT NO. 1

CHARTIS CLAIMS, INC.,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED MARCH 17, 2011 

A hearing was held before Administrative Law Judge Chandra Hicks,  in Little Rock,
Pulaski County, Arkansas.

The claimant was represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock,
Arkansas.      

Respondents No. 1 were represented by Mr. Jarrod S. Parrish, Attorney at Law,
Little Rock, Arkansas.

Respondent No. 2 was represented by Mr. David Pake, Attorney at Law, Little Rock,
Arkansas.  Mr. Pake waived participation in the hearing. 

                                          STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on January 3, 2011, in Little Rock,

Arkansas.  A Prehearing Telephone Conference was held in the matter, on

November 10, 2010, and a Prehearing Order was entered on that  same.  This

Prehearing Order set forth the stipulations offered by the parties, their contentions,

and the issues to be litigated.

     The parties submitted stipulations either pursuant to the Prehearing Order or at

the start of the hearing.  I hereby accept  the following stipulations: 
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1. The Arkansas Workers’ Compensation Commission has jurisdiction
of the within claim.

2. The claimant was at all material times an employee of the
respondent-employer, earning sufficient wages to entitle him to
maximum compensation rates.

3. The claimant was killed, while on the job, approximately July 12,
2009.

4. Freda Gail Schumann was married to William Schumann at the time
of his death on July 12, 2009, and living together as husband and
wife.

By agreement of the parties, the issues to be litigated at the hearing were as

follows:

1. Compensability.

2. Appropriate benefits.

3. Attorney’s fees for controversion.

          The Claimant’s and Respondents No.1's contentions are set out

 in their response to the Prehearing Questionnaire and are hereby incorporated

herein by reference.  Respondent No. 2 defers to the outcome of litigation. 

The following witness testified at the hearing: Freda Gail Schumann. 

DISCUSSION

Freda Schumann testified during the hearing.  She was married to the

deceased claimant, William Schumann, almost some twenty (20) years.  At the time

of the hearing, Ms. Schumann was fifty-one (51) years of age.   Ms.  Schumann

and the decedent both worked for Carter Construction Company.  During the

summer of 2009, the couple lived on the yard of Carter Construction.  According to
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Ms. Schumann, the decedent worked as the general superintendent.  He was in

charge of everything they do.  Specifically, she testified that he ran the dry dock

repairing barges. Ms. Schumann was responsible for paying the bills and

secretarial-type  work.

She agreed that the decedent’s job was to take care of the grounds.  Ms.

Schumann testified that the decedent ran various machines on the grounds such

as the backhoes, lawnmower, tractor or whatever they needed done.  She agreed

that he did the regular lawn maintenance.  According to Ms. Schumann, the

property consists of forty-five (45) to sixty-five (65) acres, but some of it is wooded.

The property has a pecan grove/orchard and the claimant and the others were

responsible for mowing it as well.  She essentially testified that the decedent did

some of  the bushhogging.  Ms. Schumann testified that the office was open each

day from 8:00 a.m until 4:30 or 4:00 p.m.  She further testified that the decedent

was in charge and that the owner, Jeff Ralston, would come by on Wednesdays to

sign the checks.

She agreed that the decedent had a daily routine, although the work dictated

a lot of the day, but as far as his normal habits, they were the same every day.  Ms.

Schumann testified that the decedent got up in the mornings at 4:30 a.m., and had

a cup of coffee.  He called this his morning constitution.  The claimant would next

take a shower and then he would go check out the yard and unlock the gate.  The

decedent normally arrived at the office around 7:30 a.m., about thirty (30) minutes

to an hour early every morning.  He had lunch at 11:00, 11:30 a.m. everyday at the
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couple’s camper, which is on the premises.  She agreed that the decedent was

responsible for unlocking the gates in the morning and shutting them at night. 

Ms. Schumann testified that the decedent normally got off around 2:30 or

3:00 p.m., but no later than 4:30 p.m. because that is when the other guys left.  She

specifically testified that the decedent did the grounds work whenever it was

needed.  Ms. Schumann testified that he would normally be done eating dinner

around 6:30 p.m.  She further testified that the decedent had a habit of going to bed

after eating, whether it was dark or not at that time.  According to Ms. Schumann,

it did not make any difference what time of the year it was, that was the decedent’s

daily routine.

She admitted that the decedent drank beer.  Ms. Schumann testified that

after locking the gate, the claimant would come and get his first beer.  She testified

that the claimant would drank beer from 4:30 p.m. until 5:30 or 6:00 p.m., and once

he ate, he went to bed.  Ms. Schumann further testified that this was decedent’s

routine unless there was something special going and they went somewhere, which

was rarely.   

           Ms. Schumann explained:

Q. Well, did he ever drink and drive?

A. No, he didn’t drink and drive.  I always had to drive.

Q. Did you ever have to go somewhere and take the trailer?

A. Yeah.

Q. Where did you go?
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A. One of the guys always had a New Year’s Eve party and he would
take the camper so we wouldn’t have to drive after the party.  Park it
by the shop, where the party was.

Q. Okay.  Did he ever drink beer before he got off work?

A. No.

Q. Did he ever go back to work after he was drinking beer in the 20
years –  –  

A. No.

Q. – –  that you’ve been married?  Did he ever go back to work after he
drank beer or do any type of work?

A. No.  He might answer the phone but that would be it.  And he wouldn’t
talk business then because he had been drinking.  Bill didn’t drink on
the job.  I mean he just didn’t.

She admitted that she testified during her deposition that the claimant bought

about a thirty(30) pack a week.  Ms. Schumann agreed that the decedent made a

room in a house that was next door out of a garage because the camper was so

small.  According to the claimant, this room had a pool table in it and the decedent

would invite friends and a few of the customers over after work.  

           Ms. Schumann denied that the decedent ever drank during the day or 

on the job.  She also denied that he ever ran any piece of equipment in the twenty

(20) years that she was there after having drank beer.  Ms. Schumann admitted that

she was not present on the premises the weekend that the claimant was killed.

According Ms. Schumann, she had gone over to her sister’s to help her send out

thank you cards after the death of her son.  She agreed that she was still living

there on the premises at the time of the claimant’s death.  
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            She further testified that while she was over at her sister’s, she talked to the

decedent on a regular basis, every night.  According to Ms. Schumann, they would

talk right before he went to bed, at around 6:30 or 7:00 p.m.  She admitted that she

did not learn of his accident until that Monday, they called her around 8:00, when

they found him.  Ms. Schumann testified that Jerry Moody called.  She admitted to

having spoken with the decedent over the weekend.  According to Ms. Schumann,

she talked to the claimant on Friday night and Saturday night.  She denied having

spoken with the decedent on Sunday night.

On cross examination, Ms. Schumann admitted that in the decedent’s job as

superintendent, he was responsible for running all aspect of the yard.  He

supervised the barge repairs and made sure everything was running, machine-wise,

tool-wise, and employee-wise.

She agreed that the decedent was a careful guy and usually paid attention

to what he was doing. Ms. Schumann further agreed that it would be

uncharacteristic of him to make a mistake or to miscalculate something out there

on the yard for Carter.  

Ms. Schumann testified:

Q. Now this camper that you guys were living in, you’d been in the
camper three years there on the premises, right?

A. Yes.

Q. And the house the Judge is going to see, no one lives in this house.
There’s some pictures in the record.

Q. Underneath it is where he built me that room.
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Q. He turned a garage into like a patio, sunroom-type deal for you; right?

A. Yes.

Q. How many times in the three years that you guys lived there had Mr.
Schumann mowed that property and driven that lawnmower?

A. I could not tell you.  I don’t know.  I mean having a number?  How
many times do you mow the yard in the summer?

Q. How frequently?  Every week, every two weeks?

A. Oh, every week.

Q. For the three years that y’all had been there he mowed at least once
a week?

A. Well, he or one of the guys.  It just depended on what they were
doing.

Q. Okay.  Fair enough.  The John Deere mower that is involved in this
accident is that your husband’s lawnmower?

A. Yes, that’s our lawnmower.

Q. He owns it?

A. Uh-huh.

Q. Did Bill ever split up the job where he mowed right around where y’all
lived in one sitting and then bushhogged and mowed the rest of it
later?

A. He bushhogged first and he would take the John Deere and mow the
places where the big tractor couldn’t get.

Q. Which would be around your camper?

A. Around the camper, around the office, yeah.

Q. Around the house, around this wall that we’re dealing with; right?

A. Yes.
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Q. Okay.  Do you have any recollection or know one way or the other
whether the bushhogging had been done that day?

A. I don’t know.

Ms. Schumann agreed that the retaining wall that this accident happened in

front of was about three to four feet tall.  She denied that in the three years that they

lived there the decedent had ever driven off the wall or gotten sideways on the wall

with the mower or bushhhog.  Ms. Schumann further agreed that the wall is big

enough for you to see it and you would be able to see the drop off.  She agreed that

it is not something that is going to sneak up on you like a little speed bump.  Ms.

Schumann stated that the wall collapsed.  She specifically testified that the 

decedent did not just drive off of a wall.  She also testified that it/the wall fell, and

is still falling.  

      Upon being questioned as to whether there were any Carter offices or

equipment over by her camper and the house, Ms. Schumann testified:

A. The office is in the same – it’s all there together.  The office building
is up a little bit – 

Q. How far is that little bit – 

A. – and the shop building is right across this little dirt road there and
that’s where everything was kept.

Q. Okay.  How far is a little bit?  The office to where your camper was?
Four hundred yards?

A. I don’t know, from here to the front of this building, I guess.  You go
in a big gate and then over to the right is a big blue metal shop
building, it’s got the offices in it.  And you go down a little hill and then
the workshop is on one side and the camper and the house is on the
other and go on around there are several outbuildings down there.
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And then you run into the river.

Q. You’re across the gravel road from the big workshop.

A. Right.

Q. The camper and that house we’re going to see in the pictures.

A. Right.

She agreed that the camper was not owned by Carter.  The couple owned

the camper.  Ms. Schumann admitted that they did not pay anything as far as rent

and utilities.  According to Ms. Schumann, the office is located on the same side as

the house.  She essentially admitted that she does not know if anyone actually saw

the decedent in person after Friday, July 10th.    

Ms. Schumann agreed that the office part of Carter is shut down on Saturday

and Sunday.  However, she testified that the guys would come on Saturdays or

whenever, if they had a barge on the dry dock that they needed to get done before

a deadline.  She admitted that she was not aware of any barge repairs going on

during the weekend of the decedent’s death.  

She agreed that the last time she saw the decedent in person was Thursday,

at her nephew’s funeral.  Ms. Schumann further agreed that afterwards, they had

a conversation and the decedent told her to go ahead and be with her mom (her

mother lives in McCrory) and return home on Sunday or Monday.  She agreed that

she testified during her deposition, that she thought she last talked to the decedent

around noon on Saturday.  Ms. Schumann admitted that since she had last talked

to decedent on Saturday, she has no idea one way or the other about what



10

happened between when she last talked to him and when they called her on

Monday and told her what had happened.

With respect to the accident, Ms. Schumann testified:

Q. You’ll agree with me that something obviously went wrong for this
accident to have happened, correct?

A. Obviously.

Q. Obviously.  And you’ll agree with me that you can’t say one way or
the other what did or did not happen between when you talked to him
and when they called you on Monday?

A. I can say the wall collapsed when he was on it because the rocks
were laying there, I mean where the lawnmower went off.

Q. Do you have any independent knowledge of when those rocks
collapsed or when the wall collapsed?

A. No, I don’t.  I don’t.

Q. You don’t know if that happened that day or not, do you?

A. I know it was up when I was there last.  And I know that it was, you
know.

Q. You hadn’t worked for four or five weeks, had you not?

A. I had been back there, though.  I mean I didn’t just abandon him.

On redirect examination, Ms. Schumann explained:

Q. We gave the Judge the pictures and in one of the pictures there’s a
cross and that’s approximately where they told you he was?

A. That’s where they found him.

Q. And you say that there was, there was some of those rocks from the
wall on the ground there?

A. Yeah, I moved them because I mowed.
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             On July13, 2009, an Arkansas Incident Report was taken, by the North

Little Rock Police regarding the claimant’s fatal accident.  The reporting officer was

Chauncey D. Sims.  This report states that the date of the incident was July 10,

2009 through July 13, 2009.  The time stated for this incident is between 10:00 -

7:30.  Officer Sims reported the following for his narrative:

ON 07/13/2009, AT APPROXIMATELY 0730 HOURS, OFFICERS
WERE DISPATCHED TO 6510 BAUCUM [sic]PIKE IN REFERENCE
TO A DECEASED PERSON.  UPON ARRIVAL I MADE CONTACT
WITH MR. GARRY PRESLEY (REPORTEE).  MR. PRESLEY
STATED THAT AT APPROXIMATELY 0730 HOURS ON 07/13/2009
HE FOUND MR. WILLIAM SCHUMAN [sic] (VICTIM) ON THE
GROUND UNDERNEATH A JOHN DEERE LAWN MOWER.  I
OBSERVED MR. SCHUMAN [sic] LYING FACE DOWN ON THE
GROUND UNDERNEATH THE RIDING LAWN MOWER IN THE
FRONT YARD OF THE RESIDENCE.  I THEN NOTIFIED SGT. NEFF
AND LT. J. SCOTT WHO RESPONDED TO THE SCENE.  MR.
PRESLEY STATED THAT THE LAST TIME HE SAW MR. SCHUMAN
[sic] WAS ON 07/10/2009, AT APPROXIMATELY 1000 HOURS.

MEMS, NLRPD DETECTIVES AND PULASKI COUNTY CORONERS
[sic] REPRESENTATIVES RESPONDED TO THE SCENE. I
COMPLETED A CRIME SCENE LOG AND TURNED IT OVER TO
INVESTIGATOR MAGGARD.  REPRESENTATIVES FROM THE
PULASKI COUNTY CORONER’S OFFICE TOOK CUSTODY OF THE
BODY.  (Cl. Ex. 4, p.4)

A Supplemental Narrative was written by Officer Don Maggard, Jr. 

on that same date.   He wrote: 

          On 07-13-2009 at 0800 hrs.  I arrived at 6510 Bacum [sic] Pike where I met
          with Lt. Scott who advised me further.

I spoke with co-worker Gary Presley who stated that he came to work this
morning and found the William Schumann pinned underneath a riding lawn
mower.  Mr. Presley stated Mr. Schumann lives on the property and takes
care of the grounds.  There was a [sic] approximate three foot high
embankment that it appeared the lawn mower Mr. Schumann was riding
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drove off of.

I took fifty one [sic] photographs of the crime scene, a copy of the pictures
will be included with this case file and a copy will be placed in the NLRPD
property room in digital form.

Coroners Gerone Hobbs and Ursula Vinson arrived on scene at 0815 hrs.
and left with the body at 0855 hrs. this date.  Deputy coroner Hobbs advised
that an autopsy would be performed on Mr. Schumann.

Coroner Hobbs collected $1575.00 in cash, a pocket knife, two sets of keys,
a motorola cell phone and a card holder with insurance cards inside from the
pockets of Mr. Schumann.  The listed items will be placed in the NLRPD
property room for safekeeping.

Once the John Deere lawn tractor was turned over I noted that it was still in
third gear, the throttle was all the way up and the key was in the on position.
I could not determine if the blades were engaged.

I cleared the scene this date at 0900 hrs.

This investigation continues.  (Cl. Ex. 4, p.14)

Further review of the documentary evidence in this case demonstrates that

Dr. Adam F. Craig, the Associate Medical Examiner, for the Arkansas State Crime

Laboratory, authored a medical exam report dated July 13, 2009.  He stated, in

pertinent part:

                                                 CONCLUSIONS

Cause of Death: Compressional asphyxia.

Contributory Cause: Blunt force injuries of Chest.

Manner of Death: Accident.

                                                                    *****

LABORATORY RESULTS
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TOXICOLOGY:

Peripheral blood

Volatiles

Acetone not detected

Ethanol 0.03 g%

Isopropanol not detected

Methanol not detected

Immunoassay

Benzodiazepines Negative

Cannabinoids Negative

Cocaine Negative

Methadone Negative

Methamphetamines Negative

Opiates Negative

Oxycodone Negative

Propoxyphene Negative

      *****

OPINION:

This 61-year-old white male, William Schumann, died of
compressional asphyxia with a contributory cause of blunt force
injuries of the chest.

According to investigation, the decedent was last seen around
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5:00 PM, on July 10, 2009, mowing his grass.  On the early morning
of July 13, 2009, he was found at the same location where it
appeared that he had driven his riding lawn mower off of a brick wall,
and the mower had landed on top of him.  No medical history was
known at this time.

An  autopsy  revealed  a  well-developed, well-nourished, white
male, who had a pressure mark on his back, prominent purple
congestive changes of his head and neck, and obvious distortion of
his chest due to multiple rib fractures.  There were also some
abrasions and lacerations on the face, and  a  contusion  on the right
knee.  Multiple red-brown to yellow-brown lesions were present
across the body, consistent with feeding on the skin by ants.  Internal
examination revealed multiple rib fractures and a fracture of the left
clavicle.  No significant amount of blood was present in the pleural
cavities.  Also seen at autopsy was a single coronary artery that had
about 70% narrowing due to atherosclerosis, moderate
atherosclerosis of the aorta, by a blood clot.  Also present in the left
ventricle wall of the heart was a focal area of fibrosis or old heart
muscle damage.  The prostate was slightly enlarged and nodular.
Microscopic examination of the tissues revealed mild to moderate
fibrosis in the heart muscle.  The clot from the left common lilac artery
had the appearance of recent formation and was caused by a nearby
atheroscleropic plaque that had broken open. Toxicologist
examination of the blood revealed an ethyl alcohol level of 0.03 g%,
which may have been due to, all or in part, postmortem production of
microbes in the body.  A drugs-of-abuse screen of the blood was
negative.

MANNER OF DEATH: Accident.  (Cl. Ex. 1, pp. 2-9) 

          On December 2, 2009, Dr. James Norris wrote the following concerning the

death of the claimant:

I have received and reviewed the following documents: (1) Chartis letter,
dated October 12, 2009, (2) Police report, dated July 13, and 15, 2009, and
(3) Arkansas State Crime Laboratory Report, dated July 13, 2009.

It is my understanding the Mr. William Schumann was found dead on July
13, 2009 under a riding lawn mower.  He was last seen mowing his lawn on
July 10, 2009.  On July 13, 2009, he was found pinned under the mower
where he had died.
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From the autopsy report, there is no indication of drugs in his system and
only 0.03% ethanol in his blood.  The conclusion in the autopsy report was
that this ethanol could have been the result, totally or in part, of the
postmortem production by microbes in the body.  Consequently, there can
be no inference of impairment from this ethanol level.     

            Dr. Craig stated the following in a letter to the claimant’s attorney on July 13,

2010:

The letter is in response to your letter dated July 1, 2010, to answer
the two questions asked:

“Is there any way, in your opinion, from a medical standpoint it could
be that Mr. Schumann had ingested alcohol in his system, at the time
of his death, with a reasonable degree of medical certainty?”  Yes.
His blood ethyl alcohol or ethanol level at autopsy was 0.03 g%.
This type of alcohol is in alcoholic beverages and is the same
alcohol that is produced by microbes in the body after death.  In
decomposed deceased individuals, the blood alcohol produce [sic] by
microbes can reach up to 0.10 g%.  I cannot say that all of the alcohol
in Mr. Schumann’s body was produced by microbes nor can I say that
he definitely did not ingest an alcoholic beverage prior to death.

“With respect to Mr. Schumann giving the facts as to you know them
concerning the approximate time of death and the time of the
discovery of the body, in your opinion, with in [sic] a reasonable
degree of medical certainty, is it reasonable to assume some if not all
of the alcohol found in his system was produced by the body post
mortem.”  No.  The amount of alcohol produced by microbes in the
body after death is very variable.  It is possible all of it was from
drinking, part of it was from drinking, or none of it was from drinking.

“In your opinion assuming that he had .03% alcohol in his system do
you have an opinion, with in [sic] a reasonable degree of medical
certainty, if that amount of alcohol would have impaired his
activities?”  If he had 0.03 g% of ethyl alcohol in his blood while
he was alive, he would not have been impaired and may not have
felt any different than usual.  The legal limit for operating a motor
vehicle is 0.08 g% blood alcohol, and Mr. Schumann was well
below that.

If you have any further questions, please feel free to contact me.  (Cl.
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Ex. 1, p.1)

            On July 20, 2010, Dr. James Norris reported the following in a letter:

This letter is in response to your inquiry as to the possibility of
determining ethanol concentration at the time of Mr. Schumann’s
death.

From the autopsy report, there was 0.03% ethanol in his blood.  The
conclusion of the autopsy report was that this ethanol could have
been the result, totally or in part, of the postmortem production by
microbes in the body.  This detected ethanol, reportedly generated
from microbes, is indistinguishable from ingested ethanol. 

Consequently, there is no way to determine or speculate that ethanol
was present in his body at the time of death.

If I can be of further assistance, please let me know.  (Cl. Ex. 2, p.1)

Dr. Frank Peretti, Forensic Pathologist, wrote the following to claimant’s

attorney on October 11, 2010:

I have reviewed the toxicology report on Mr. Williams
Schumann.

It is my opinion that the detected alcohol is the result
decomposition and not due to alcohol consumption prior to death.
(Cl. Ex. 3)
      
           Dr. Alexandros A. Pappas wrote on the following on  December 22,

2010:

4. Chronologic Sequence of Events of this Case

Mr. Pressley [sic] a co-worker last saw Mr. Schumann alive on
Friday, July 11, 2009.  Mr. Pressley stated that he saw Mr. Schuman
[sic], at that time, cutting the grass while on a [sic] riding a John
Deere lawnmower.  Mr. Pressley three days later, found Mr.
Schumann on Monday, July 13, 2009 at 7:30 am, on the ground
pinned beneath this John Deere lawnmower.  According to scene
investigators, the lawnmower had toppled off a 3-foot retaining wall,
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falling on top of Mr. Schumann pinning him below it.

The decedent was transported to the Arkansas State Medical
Examiner and autopsy was performed on July 13, 2009.  The autopsy
showed that Mr. Schumann died from compression asphyxia with
upper body injuries caused by the weight of the lawnmower.  The
death was classified as accidental.  It is of note that rigor (body
stiffness) was absent and that skin lesions consistent with ant bites
were present.

Various different samples were taken at autopsy for
toxicological examination: peripheral blood, vitreous humor, and
stomach contents.  Only peripheral blood, the site unspecified, as
analyzed with an alcohol concentration of 0.03%.  A blood drug
screen showed the absence of any drugs of abuse or prescription
medications.  (Cl. Ex. 6, pp.2-3)

*****
5B. Circumstances of Mr. Schumann’s Death

Mr. Schumann lived on the property and took care of the
grounds.  Mr. Schumann appeared to have a relatively consistent
routine of getting up at 4:00 to 4:30 am and would “go to work” at
about 6 a.m., he would have lunch at about 11:30 am and complete
his workday at about 4:30 pm.  He would then return to the trailer to
join his wife for supper and watch television prior to going to bed
usually before sunset.  During this time, he would consume 3 to 4
beers.  On this particular weekend, Mrs. Schumann was out of town
for the weekend.

Mr. Schumann was last seen by [sic] cutting the grass while
riding on a John Deere lawnmower on the afternoon of July 11, 2009
by a co-worker, Mr. Pressley. Mr. Pressley subsequently found Mr.
Shumen, [sic] three days later, dead on Monday, July 13 at 7:30 am.
Mr. Shuman [sic] was on the ground pinned beneath the John Deere
riding lawnmower.  Scene investigators found no evidence of foul play
and did not note any evidence of alcoholic beverage containers in or
around the decedent at the scene of the accident.  It appeared that
Mr. Schumann and the riding mower toppled off a 3-foot retaining
wall. His body was then transported to the Arkansas Medical
Examiner’s office for an autopsy on Monday, July 13 and an autopsy
was performed on that date.
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At autopsy, it was found that Mr. Schumann died of
compression asphyxia.  In other words, the weight of the lawn mower
broke ribs in his chest and so immobilized him that he slowly
suffocated to death.

Although blood, vitreous and gastric contents taken at autopsy
on July 13, 2009, the date of his autopsy, the actual time of collection
of these specimens is not known and the time and date of the
toxicological analysis is not known.  There is no record of the
collection procedure used in taking these samples such as types of
containers, preservatives used, transport, and storage conditions.
Although blood was taken, the specific site was not specified.  The
vitreous humor and gastric contents although taken were not
analyzed for alcohol.  In short, it appears a single blood sample from
a single site was analyzed.  As I have stated, it is necessary to
analyze samples from multiple sites for all the scientific reasons
stated above.

To a reasonable degree of medical certainty based on the
absence of rigor at autopsy and the findings of insect bits, Mr.
Schumann was most likely dead for at least 24 hrs and probably
longer prior to discovery of his body.  His body exposed to the
elements with temperatures in excess of 90 degrees.  His body would
have had decomposition.  These circumstances would have caused
postmortem generation of alcohol which would give a falsely elevated
blood alcohol concentration.  Furthermore, since the type of blood
tubes or containers and used for collection of the blood samples is
not specified in the records reviewed, thus there can be doubt as to
the preservation of sample and thus the possibility of postmortem
ethanol generation in the samples after they were obtained.

The ethanol result in peripheral blood of 0.03% in Mr.
Schumann cannot be interpreted being reliable and thus as being
reflective of his blood alcohol level immediately prior to the accident
and his death.  The absence of corroborative separate body site
samples of alcohol determination, the duration of his body being
exposed to relatively high temperatures, the lack of documentation of
the specimen collection, storage, and or processing all cast
significant doubt on the interpretation of his blood alcohol result.
Thus, no opinion to any degree of medical certainty can be made as
to his possible impairment and would be mere speculation.

Given the hypothetical situation that if Mr. Schumann would
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have had his blood alcohol drawn while he was alive with all the
aforementioned assumptions in regards to proper homeostasis,
collection of the blood sample, storage, and proper processing of the
sample then a blood alcohol concentration of 0.03% is a level that
would not have any effect on his ability to make proper decisions,
impair his coordination, alter his reflexes, or in other words, there
would be now [sic] clinical or laboratory evidence of “intoxication” or
“impairment.”

Furthermore, given the situation that if the Ms. Schumann had
died and multiple samples were taken immediately after death,
properly obtained, stored, analyzed, found to be consistent and
valid then a result of 0.003% is a level that would not have any
effect on his ability to make proper decisions, impair his
coordination, alter his reflexes, or in other words, there would be
now clinical or laboratory evidence of “intoxication,” or
“impairment.”  

Dr. Frank Perretti stated in his opinion letter dated October 11,
2010 “that the detected alcohol is the result of decomposition and not
due to alcohol consumption prior to his death.”  Dr. James Norris in
his report of July 20, 2010 sated, “no way to determine or speculate
that ethanol was present at the time of death.”  Dr. Adam Craig stated
in his autopsy report that “0.03% may have been due to, all or in part,
to postmortem by microbes in the body.”  Dr. Craig states in his letter
July 13, 2010 that “if he had 0.03% g% of ethyl alcohol in the blood
while alive, he would not have been impaired and may not have felt
any different than usual.”  

*****

6. Conclusions in Regards to the Blood Alcohol Analysis in

Mr. Schumann.

It is my opinion, to more than a reasonable degree of medical
certainty the alcohol result of 0.03% found at Mr. Schumann’s
autopsy is unreliable and was most likely caused totally or in part by
postmortem alcohol generation.  Although the alcohol analysis was
performed presumably by using standard forensic methods, these
methods cannot discern between an antemortem BAC and a
postmortem BAC.  Nor can these analytical methods distinguish
between antemortem ingested alcohol and alcohol due to postmortem
factors such as postmortem alcohol generation or post mortem



20

redistribution of ethanol.

No opinion can be rendered to any degree of medical certainty
in regards to the BAC detected and to the degree of impairment of the
decedent.  To do so, would be no more than mere speculation.  The
duration of exposure during the July heat would no doubt lead to post
mortem generation of alcohol. The 0.03% BAC even if it were
considered valid or considered hypothetically accurate is a level
that would not cause impairment to any significant degree and
is below any thresholds established of intoxication or
impairment for operating any machinery.

To reiterate postmortem alcohol samples should be interpreted
with extreme caution and require taking multiple types of samples
from multiple sites, with proper collection, storage, and transport and
taking into consideration the facts and circumstances of the scene
investigation and types of injuries suffered.  In Mr. Schumann’s case,
there was at least 24 hours and more in which his body was exposed
to relatively high environmental temperatures, which would in and of
itself be enough to generate a BAC of 0.3%.  Thus, the analytical
result of .03% cannot be properly interpreted to any degree of
medical certainty.

Furthermore, considering Mr. Schumann’s daily routine of
having 3 to 4 beers from the time when he arrived at home, during
supper, while watching television and before going to bed, I can state
to a reasonable degree of medical certainty that Mr. Schumann would
not have had any impairment due to alcohol when would have
awoken the next morning and more than likely than not he would have
had a non detectable level of alcohol at that time.

This postmortem blood alcohol concentration of 0.03% found
in Mr. Schumann, to a reasonable degree of medical certainty, is not
reliable finding and was most likely due to postmortem generation of
alcohol and can not be used in any manner what so ever to imply that
Mr. Schumann could have been under the influence of alcohol to any
degree prior to his accident. (Cl. Ex. 6, pp. 5-7)
  

ADJUDICATION 

A.  Compensability

Arkansas Code Ann. §11-9-102(4) provides: 
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(B) “Compensable injury” does not include:

(iv)(a) Injury where the accident was substantially  occasioned by the
use of alcohol, illegal drugs, or prescription drugs used in
contravention of physician’s orders.

(b) The presence of alcohol, illegal drugs, or prescription drugs used
in contravention of a physician’s orders shall create a rebuttable
presumption that the injury or accident was substantially occasioned
by the use of alcohol, illegal drugs, or prescription drugs used in
contravention of physician’s orders....

                     
                                                       *****

(d) An employee shall not be entitled to compensation unless it is
proved by a preponderance of the evidence that the alcohol, illegal
drugs, or prescription drugs utilized in contravention of the
physician’s did not substantially occasion the injury or accident.

              
On the basis of the record as a whole, after weighing the evidence 

impartially and without giving the benefit of the doubt to any party, I find that the

claimant’s widow, Ms. Freda Gail Schumann, has proven by a preponderance of the

evidence that the claimant sustained a compensable injury arising out and in the

course of his employment with Carter Construction, which was not substantially

occasioned by the use of alcohol.     

          In the present matter, the parties stipulated that the claimant was at all 

material times an employee of the respondent-employer.   They also stipulated that

the claimant was killed, while on the job, on approximately July 12, 2009.  At the

time of his death, the claimant worked as the respondent-employer’s general

superintendent.  

          Ms. Schumann testified that the claimant was responsible for taking care 
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of the grounds and did the regular lawn maintenance for Carter Construction. Her

testimony is corroborated by one the claimant’s coworker, Gary Presley.   

Specifically, on July 13, 2009, Mr. Presely gave a statement to Officer Maggard

wherein he stated that the claimant lived on the property and was responsible for

taking care of the grounds.  

           Therefore, based on the testimony elicited at the hearing from Ms. 

Schumann, the statement by Mr. Presley, and the absence of testimony or any

other evidence from Carter Construction controverting the same, I find that at the

moment of his fatal injury, the decedent was performing the regular lawn

maintenance for Carter Construction Company.  This act of mowing the lawn

directly advanced the interest  of his employer and constituted the performance of

employment services.    

           However,  the most critical issue for adjudication in this matter is 

whether the claimant’s death was substantially occasioned by his use of alcohol

found in the claimant’s  body at the time of autopsy.

           The evidence regarding the circumstances surrounding the 

decedent’s fatal injury, includes but is not limited a report and opinion from the

Medical Examiner Division of the Arkansas State Crime Laboratory, and an

Arkansas Incident Report from the North Little Rock Police Department.

          On July 13, 2009, Associate Medical Examiner, Dr. Craig opined that the

claimant’s cause of death was compressional asphyxia, with a contributory cause

of blunt force injuries to the chest.  Dr.  Craig further opined that the manner of
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death was accidental.   The incident report shows that the decedent was last seen

by  Mr. Presley, around 5:00 p.m. on July 10, 2009, mowing the grass.  However,

Ms. Schumann’s testimony demonstrates that she last spoke with the decedent on

Saturday(July 12, 2009) somewhere between noon and 5:00 p.m.   According  to

the incident report, on the early morning of July 13, 2009, the claimant was found

by Mr. Presley, at the same location, lying face down on the ground, pinned

underneath a riding lawn mower in the front yard of the residence.  Per the incident

report, there was an approximate three-foot high embankment that it appeared the

lawn mower the claimant was riding drove off of.

              An  autopsy, authored by Dr. Craig, on July 13, 2009,  revealed  a

pressure mark on the decedent’s  back, prominent purple congestive changes of his

head and neck, and obvious distortion of his chest due to multiple rib fractures.

There were also some abrasions and lacerations on the face, and  a  contusion on

the right knee.  Multiple red-brown to yellow-brown lesions were present across the

body, consistent with feeding on the skin by ants.  Internal examination revealed

multiple rib fractures and a fracture of the left clavicle.               

            Dr. Craig opined that a toxicologist examination of the blood revealed 

an ethyl alcohol level of 0.03 g%, which may have been due to, all or in part,

postmortem production of microbes in the body.  A drugs-of-abuse screen of the

blood was negative.  

            Dr. Norris opined, on July 20, 2010, that this ethanol reportedly generated

from microbes, is indistinguishable from ingested ethanol.  He therefore further
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opined that there is no way to determine or speculate that ethanol was present in

the claimant’s body at the time of his death.                

              On December 22, 2010, Dr. Pappas opined that the alcohol result of 0.03%

found at the claimant’s autopsy is unreliable and was most likely caused totally or

in part by postmortem alcohol generation.

           Therefore, based on Dr. Norris’ expert opinion wherein he opined that  

ethanol  generated from microbes is indistinguishable from ingested ethanol, there

being no probative evidence to the contrary, and in light of the above three expert

opinions, I find that there is insufficient evidence to support a finding that the

alcohol result of 0.03% found at the claimant’s autopsy was caused by postmortem

production of microbes in the body/decomposition.

              While I recognized that in October of 2010, Dr. Peretti, forensic

pathologist, opined that the alcohol detected in the claimant’s body is the result of

decomposition and not due to alcohol consumption prior to death.  However,

minimal weight has been attached to this opinion considering all of the evidence to

the contrary, and because Dr. Peretti has failed to provide any basis for this

opinion.             Nonetheless, the preponderance of the evidence clearly indicates

that 

alcohol was in the claimant’s body at the time of his autopsy.  A positive test for

alcohol is sufficient to establish a rebuttable presumption than an employee’s injury

was substantially occasioned by the use of alcohol.  Weaver  v. Whitaker Furniture

Co, 55 Ark. App. 400, 935 S.W. 2d 584 (1996).  The burden now shifts to the
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claimant’s widow to prove by a preponderance of the evidence that the claimant’s

ethyl alcohol level of 0.03 g%, did not substantially occasion the decedent’s fatal

injury, in order for her to be entitled to benefits.    

           Here, Ms. Schumann testified that the area in which the claimant’s fatal 

injury occurred was the same location wherein there was a falling retaining wall.

No evidence has been presented controverting her testimony.  The evidence in this

matter demonstrates that while performing lawn maintenance on the grounds of

Carter Construction, the claimant’s lawn mower toppled off this three-foot retaining

wall, overturning on top of him.  Ms. Schumann’s testimony demonstrates that the

claimant was a cautious worker.  No evidence has been presented that the claimant

acted in a careless manner or that his fatal accident could have been avoided given

the condition of the retaining wall.  There were no alcohol containers found near or

around the area of the accident, nor were there any witnesses who observed the

claimant impaired.  

            In addition to this, Dr. Craig opined that if the claimant had 0.03 g% of ethyl

alcohol in his blood while he was alive, he would not have been impaired.  Dr.

Norris opined that there can be no inference of impairment from this ethanol level.

                    Therefore, considering the low level of alcohol found in the claimant’s

body 

and due to all of the foregoing reasons, I find that the decedent’s widow rebutted

that statutory presumption that the decedent’s death was substantially occasioned

by the use of alcohol.  
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B. Appropriate Benefits

         The parties stipulated that Ms. Freda Gail Schumann was married to the

decedent at the time of his death on July 12, 2009, and living together as husband

and wife.  Ms. Schumann’s testimony demonstrates the same.  Therefore, under

these circumstances, I find that Ms. Schumann, the claimant’s  widow,  is entitled

death benefits pursuant to Arkansas Code Ann.  §11-9-527, as a result of the

compensable accident occurring on July 12, 2009.

           In addition, I further  find that the respondents are liable for funeral 

expenses, relating to the claimant’s fatal injury, in accordance with Ark. Code Ann.

§ 11-9-527 (a).    

C.       Attorney’s Fee

The respondents have controverted this claim for benefits in its entirety.

Therefore, the claimant’s attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded herein to the claimant, pursuant to  Ark. Code Ann. §

11-9-715.

FINDINGS OF FACT AND CONCLUSIONS OF LAW  

On the basis of the record as a whole, I make the following findings of fact

and conclusions of law in accordance with Ark. Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has jurisdiction
of the within claim.

2. The claimant was at all material times an employee of the
respondent-employer, earning sufficient wages to entitle him to
maximum compensation rate.
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3. The claimant was killed, while on the job, approximately July 12,
2009.

4. Freda Gail Schumann was married to William Schumann at the time
of his death on July 12, 2009, and living together as husband and
wife.

5. The claimant’s widow, Ms. Freda Gail Schumann, has proven by a
preponderance of the that the claimant sustained a compensable
injury arising out and in the course of his employment with Carter
Construction, which was not substantially occasioned by the
claimant’s use of alcohol.     

6. Ms. Schumann, the decedent’s  widow,  is entitled death benefits
pursuant to Arkansas Code Ann. §11-9-527, as a result of the
compensable accident occurring on July 12, 2009.

7. Respondents are liable for funeral expenses pursuant to Ark. Code
Ann. § 11-9-527 (a).      

8. The claimant’s attorney is entitled to a controverted attorney’s fee on
all indemnity benefits awarded herein, pursuant to Ark. Code Ann. §
11-9-715.

9. All other issues not litigated herein are reserved under the Act.   

AWARD

The respondents are directed to pay benefits in accordance with the findings

of fact set forth herein this Opinion.  

Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney is entitled

to a twenty-five percent (25%) attorney’s fee on the indemnity benefits awarded

herein.  This fee is to be paid one-half (½) by the carrier and one-half (½) by the

claimant. 

All accrued sums shall be paid in lump sum without discount, and this Award

shall earn interest at the maximum legal rate until paid, pursuant to Ark. Code Ann.
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§ 11-9-809.

All issues not addressed herein are expressly reserved under the Act.

      IT IS SO ORDERED.

                                                     
 CHANDRA HICKS                       

ADMINISTRATIVE LAW JUDGE

CH/jg/dk 
    
 


