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Claimant represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock,
Arkansas. 

Respondents represented by Mr. J. Chris Bradley, Attorney at Law, North Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional temporary total disability benefits, continuing medical expenses,

attorney’s fees and sanctions against the respondent.

At issue is whether or not the claimant should undergo an independent

medical evaluation pursuant to Ark. Code Ann. §11-9-511, to determine the

reasonable necessity of continued medical treatment pursuant to Ark. Code Ann.

§11-9-508.  Also at issue are sanctions pursuant to Ark. Code Ann. §11-9-717.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

October 22, 2009, at which time the claimant sustained a compensable back injury
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at a compensation rate of $248.00/$186.00.  Medical expenses and temporary total

disability benefits were paid until February 19, 2011.

The claimant contends she remains symptomatic and wishes to continue

treatment with Dr. Kevin Collins.  She seeks payment of medical expenses,

temporary total disability benefits from February 20, 2011, to a date yet to be

determined, attorney’s fees, and sanctions against the respondent for frivolous

litigation and discrimination for filing a claim.

The respondents contend the claimant’s healing period ended February 19,

2011, and all appropriate benefits have been paid.  The respondents seek an

independent medical examination to determine the need for further treatment.  The

respondents contend they have a right to a change of physician pursuant to the

rules of discovery.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses, exhibits and briefs

contained in the transcript.  Respondents’ objection to claimant’s medical records

was sustained pursuant to Ark. Code Ann. §11-9-705(c).  Those documents have

been proffered.

The following witnesses testified at the hearing:  the claimant and adjuster

Misty Brandon.

The claimant, age 55 (D.O.B. October  5, 1955) has a high school education

and a B.A. degree in nursing.  She is certified as an LPN.  Since 2002, she has

been employed by the respondent employer, assisting students with learning

disabilities.  The claimant’s health history includes treatment for an SI joint problem

which produced numbness in her hip and a burning sensation in her back (Tr. p. 20-

22, 42).  The claimant also suffered a 2007 shoulder injury (Tr. p. 27).
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On October 22, 2009, the claimant injured her low back transporting a

student in a wheel chair (Tr. p. 22).  She came under the care of Dr. Collins who

has treated her conservatively with medications, injections and physical therapy

(which the claimant found helpful) until the respondents controverted the claim in

February, 2011 (Tr. p. 23, 38-39, 42-43).  The claimant’s symptoms include sleep

disturbance,  an inability to perform housework or sit for more than two hours (Tr.

p. 35).

While performing her home exercises on August 20, 2010, she broke her toe

(Tr. p. 33-37).  Unfortunately, her Functional Capacity Evaluation (FCE) was

scheduled while she was wearing a shoe cast which interfered with the exercises

(Tr. p. 36-41).  See also Dr. Collins’ report of January 5, 2011.

Misty Brandon testified she did not think Dr. Kevin Collins was reliable so

she asked Dr. Earl Peeples for his opinion.  Although the insurance companies like

to call these consultations independent medical examinations, only the Commission

can appoint an independent examiner (IME) under Ark. Code Ann. §11-9-511.  Ms.

Brandon wanted the claimant to see a third physician (after Drs. Casper and

Collins) but attorney Wilson declined the carrier’s demand that the claimant see Dr.

Sprinkle.  Ms. Brandon then asked for a second consultation with the Medical

Review Institute of America.  A report was issued by an unknown author (Tr. p. 53)

who basically stated that the claim shouldn’t have been accepted in the first place.

Ms. Brandon stated that she could not obtain enough information from the

doctors and now needs an IME appointed by the Commission even though a nurse

case manager, Donna Langford, was hired to attend the medical appointments with

the claimant.  Ms. Brandon wants the claimant to be seen by Dr. Brent Sprinkle (Tr.

p. 49).
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MEDICAL EVIDENCE

The respondents’ medical exhibit packet is not arranged in chronological

order as requested by the Prehearing Notice.  These records must be read from

back to front.  They begin in 2007 with a left knee injury, the relevance of which

escapes me.

In October, 2007, the claimant saw Dr. Eric Gordon for right shoulder pain

and low back and left leg pain after lifting a child with cerebral palsy.  This report

gives the erroneous impression that the claimant has had back surgery but see Dr.

Seale’s report of August 3, 2009, showing no history of spinal surgery.  An October

30, 2007, MRI scan of the lumbar spine showed a “mild annular bulge with probable

small central annular tear” at the L4-5 level.  Desiccation and a mild central disc

protrusion at the L5-S1 was also noted.  It appears that Dr. Gordon referred the

claimant to Dr. Sprinkle and Dr. Rosenzweig based on the report dated December

18, 2007, although their records are not in evidence.  Dr. Gordon continued to treat

the claimant’s shoulder but why it was necessary to include those records in the

exhibit packet is a mystery.

In 2009, the claimant saw Dr. Justin Seale for low back and leg pain in March

and sacral pain in August.  Dr. Seale stated that a second MRI scan conducted

March 10, 2009, showed no abnormality.  X-rays showed mild disc space narrowing

at L5-S1.

On September 30, 2009, the claimant’s general practitioner, Dr. Robert

Casper referred her to Dr. Collins.  The history of injury relates her symptoms to the

October, 2007 incident with the cerebral palsy patient.  However, his reports of

January 6, 2010, and March 30, 2011, indicate the claimant re-injured herself on

October 22, 2009.  Dr. Collins diagnosed an SI joint dysfunction and prescribed

medication and physical therapy.  He specified that her pain was in her pelvis and
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not her back.  It should be noted that the claimant suffered a costo fracture

delivering her child 37 years ago.  In a report dated October 28, 2009, Dr. Collins

refers to her SI joint pain as recurrent and chronic.  Several reports mention the

claimant’s treatment was scheduled to accommodate her work schedule and the

claimant was anxious to return to work for obvious financial reasons.

Dr. Collins referred the claimant to Dr. Mocek in January, 2010.  Dr. Mocek

ordered a new MRI scan and an EMG/NCV study despite reservations about the

claimant’s Waddell’s testing for malingering.  The third MRI scan taken February

2, 2010, showed disc displacement at L4-5 and possible nerve root compression

at L5 on the left.

Dr. Collins’ report of March 3, 2010, refers to the difficulty experienced in

dealing with the workers’ compensation carrier.

Dr. Carlos Roman performed sacroiliac joint injections for the claimant in

March and April but Dr. Collins felt the injection missed the mark or she was

possibly allergic to steroids, so the injections were discontinued.  See his report of

April 28, 2010.  Follow-up records show improvement with physical therapy.

On July 16, 2010, Dr. Earl Peeples reviewed the claimant’s medical records

and opined that Dr. Collins’ “care has nothing to commend it . . . his records and

logic of treatment are indecipherable.”  He recommended that the claimant be

examined by physiatrist, Dr. Barry Baskin (Dr. Peeples no longer treats patients, he

strictly does consulting work for the respondents’ bar).  Oddly enough, the

respondents continued paying for the claimant’s treatment until February, 2011,

despite this report (Tr. p. 44-45).

In August, 2010, the claimant broke her toe and injured her ankle while

performing exercises.  She was treated by Dr. Eric Gordon and Dr. Troy Ardoin (see
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his report of September 10, 2010).  Dr. Collins, in his report of September 15, 2010,

opined this injury would affect her gait and therefore her SI joint problem.

On October 25, 2010, the claimant underwent a Functional Capacity

Evaluation (FCE) that Dr. Collins had recommended months earlier in July, 2010.

The report mentions that she had injured her right lower extremity and was using

a cane but the report makes no mention of the shoe cast she said she was wearing.

The evaluator noted unreliable results of the test, placing the claimant at least in

the sedentary category.

The respondents obtained a second consultation with Medical Review

Institute of America (MRI) on February 11, 2011, author unknown.  It was the

opinion of someone at the Institute that Dr. Collins failed to distinguish the

claimant’s pre-existing condition from any new injury caused by an incident on

October 22, 2009.  And without a compensable injury, the claimant was not entitled

to additional medical treatment, temporary total disability benefits or permanent

impairment.  It was at this point, the respondents controverted the claim.

On March 30, 2011, a physician signed a form regarding the claimant’s work

restrictions.  The signature is illegible and unidentified on the index, but I am

guessing it is authored by Dr. Collins.  Dr. Collins does not feel the claimant should

return to her former job.  Some of the students are heavy or are immobile and have

manual wheelchairs.  The job involves too much pushing and pulling for the

condition of the claimant’s back.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have requested the Commission appoint an IME because

they need more information and Dr. Collins was uncooperative.

In reviewing the medical records, I note some confusion over the clamant’s

history of injuries.  This could have been cleared up through discovery
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(interrogatories or a deposition) and obtaining past medical reports and incident

reports.  However, the claimant’s unrefuted testimony is that no one ever told her

how to report a workers’ compensation claim.

Ms. Brandon testified Dr. Collins’ reports were unsatisfactory.  Respondents

offered no evidence that they had sent any written questions for him to answer and

no effort was made to depose him.  Ms. Brandon testified the nurse case manager

tried to question the doctor but Ms. Langford was not called as a witness.  There is

no evidence that Dr. Collins has been uncooperative.

It now appears that both the case manager and the two consultations (with

Dr. Peeples and the Medical Review Institute) were a complete waste of money

since the respondents now request an IME.  If the claimant were making this

request, the respondents would label it “doctor shopping.”

When reviewing requests for an IME or additional medical treatment, I

consider three factors.  If the claimant has received adequate medical treatment,

consultation with a specialist, and diagnostic testing, I do not think adding another

doctor to the list of physicians treating the claimant is necessary.

In the case at bar, the claimant is not considered a surgical candidate.  She

has been treated conservatively for an aggravation of a pre-existing condition,

undergone diagnostic testing, and has had an opportunity to consult with

specialists.  I do not think an IME is necessary.  The appointment of an IME is

discretionary with the Commission and absent an abuse of that discretion, is not

error.  Therefore, the respondents’ request is denied.

The claimant has requested sanctions against the respondents but cited no

persuasive authority for this action.  I find the respondents have done nothing to

warrant sanctions in this case.  Therefore, the claimant’s request is denied.
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The claimant has requested continuing medical treatment and additional

temporary total disability benefits.  The claimant has had two years of conservative

treatment.  If conservative treatment is the cure for her condition, she has had

adequate time and treatment to recover.  The persistence of pain does not extend

the healing period.  Therefore, I find the respondents have paid all reasonable and

necessary benefits.  The claimant is an educated person with transferrable skills

who is capable of working based on the FCE results.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on October 22, 2009, at which time the claimant
sustained a compensable back injury at a compensation rate
of $248.00/$186.00.  Medical expenses and temporary total
disability benefits were paid until February 19, 2011.

2. The respondents have paid all reasonable and necessary
medical treatment.  The claimant has failed to prove by a
preponderance of the evidence of record that she is entitled to
additional medical treatment or additional temporary total
disability benefits.

3. The claimant has failed to prove the respondents should be
sanctioned.

4. The respondents have failed to prove they are entitled to an
IME.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim for additional benefits, an IME, and sanctions is respectfully

denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


