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STATEMENT OF THE CASE

On April 7, 2011, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on August 25, 2010, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinion of the Full Commission filed June 16, 2008 is final and res

judicata.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.  Claimant’s entitlement to additional medical treatment for his low back injury.

2.   Statute of limitations.

At the time of the hearing the respondent withdrew the statute of limitations as an

issue.  In addition, claimant clarified that the requested medical treatment is pain

management.   
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The claimant contends he is entitled to additional medical treatment in the form of

pain management for his compensable low back injury. 

The respondents contend that pursuant to the ALJ’s opinion dated November 8,

2006, they provided additional reasonable, necessary, and related medical treatment for

claimant’s back injury. 

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 25, 2010, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment in the form of pain management.

FACTUAL BACKGROUND

This claim has been the subject of two prior hearings and many of the facts have

previously been set forth in those prior opinions.  This claimant was hired by the

respondent to pour concrete and “work on cement”.  The claimant suffered an admittedly

compensable injury to his back on November 8, 2005 when he was struck by a backhoe.

After some initial medical treatment at Northwest Medical Center claimant came

under the care of Dr. Luke Knox, neurosurgeon.  Dr. Knox first evaluated the claimant on

November 15, 2005, and in a report dated December 12, 2005 he diagnosed claimant’s

condition as an acute blunt trauma to the lumbar spine with S1 radiculopathy on the left
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and facet settling at L4-5.  Dr. Knox prescribed conservative treatment which included an

injection and medication.

Claimant was next evaluated by Dr. Knox on December 6, 2005, and in his report

of that date he noted that claimant’s x-rays revealed no evidence of acute pathology and

again stated that claimant’s MRI scan was normal.  Because claimant had continued

complaints of pain he ordered a physical therapy regimen.  He also noted that an injection

he had previously given to the claimant had been ineffective.  

On December 29, 2005 and December 31, 2005, claimant sought medical treatment

from the emergency room at Washington Regional Medical Center complaining not only

of complaints with his low back, but also complaining of pain in his groin and scrotum area.

At the time of the visit on December 29, claimant was diagnosed as having symptoms of

a prostate infection and was treated with antibiotics.  When claimant was evaluated on

December 31 with complaints of pain near his anus and scrotum, he was diagnosed as

suffering from a moderate perirectal abscess.  

Claimant returned to Dr. Knox on January 4, 2006, at which time he noted that

claimant had recently been diagnosed with a perirectal fissure.  It was Dr. Knox’s opinion

that the medication claimant had been prescribed for his back pain precipitated that

condition.  Dr. Knox went on to indicate that he did not believe that any surgical options

were available to claimant and he recommended that claimant undergo an evaluation by

Dr. Daut.  

Claimant was not evaluated by Dr. Daut, but was instead referred by respondent to

Dr. Moffitt.  Claimant’s initial evaluation with Dr. Moffitt occurred on January 24, 2006, at

which time he was diagnosed as suffering from a contusion of the back.  Dr. Moffitt

recommended physical therapy and a change in claimant’s medication.  In a report dated

February 7, 2006, Dr. Moffitt noted that claimant’s condition had improved a little as a

result of the physical therapy.  Dr. Moffitt recommended that claimant continue with his
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physical therapy and medication.

In a report dated February 22, 2006, Dr. Moffitt noted that claimant’s condition had

not improved.  He noted that claimant was still complaining of pain in his lower back and

that an x-ray of his hip was normal.  Dr. Moffitt ordered additional testing at that time.  

Claimant’s next evaluation with Dr. Moffitt occurred on March 3, 2006, at which time

Dr. Moffitt noted that claimant’s lab testing revealed an elevated sugar level, but that the

rest of his lab work was normal.  Dr. Moffitt noted that although claimant’s MRI scan was

not revealing, he was still concerned that there might be a radicular problem causing

claimant’s back symptoms.  Accordingly, he ordered a CT myelogram.

The medical records do not indicate that claimant returned to Dr. Moffitt following

the visit on March 3, 2006; instead, claimant returned to Dr. Knox on April 20, 2006.  At

that time Dr. Knox noted that claimant continued to have “significant component of back

pain, leg pain, and weakness”.  Dr. Knox also recommended a myelogram since claimant’s

prior MRI scan had been unremarkable. 

A CT scan of claimant’s lumbar spine was performed on May 9, 2006, which

revealed a lateral disc protrusion at the L4-5 level which impinged on the L4 root.

Following that myelogram claimant was evaluated by Dr. Knox on May 25, 2006, at which

time Dr. Knox indicated that the findings on the myelogram did not explain the atrophy and

weakness in claimant’s left leg.  He also indicated that he could not recommend any

surgical options with respect to claimant’s compensable injury, but instead recommended

that claimant receive follow-up care from Dr. Cannon for pain management.

Claimant did not receive pain management care from Dr. Cannon, but instead was

evaluated by Dr. Luo for pain management at the referral of Dr. Knox.  Dr. Luo’s first

evaluation of the claimant occurred on June 9, 2006, at which time she recommended an

injection.  The medical records indicate that claimant continued to receive injections from

Dr. Luo for his low back complaints but that at some point respondent controverted
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claimant’s entitlement to additional medical treatment.  As a result, a hearing was

conducted in this case on October 18, 2006.  In an opinion filed November 8, 2006,

claimant was awarded additional medical treatment from Dr. Luo as well as any unpaid

medical treatment and testing performed at the request of Dr. Knox and/or Dr. Moffitt.  That

opinion was not appealed by the respondent.

In addition to Dr. Luo, claimant came under the care of Dr. Routsong, a physician

in Dr. Knox’s office.  At some point in time the respondent again controverted the

claimant’s entitlement to additional medical treatment and a second hearing was

conducted on this claim on April 11, 2007.  In an opinion filed May 1, 2007, I found that

claimant was entitled to additional medical treatment for his low back and that this medical

treatment included treatment from both Drs. Routsong and Luo.  That opinion also found

that claimant had failed to meet his burden of proving by a preponderance of the evidence

that he had suffered a compensable injury to his knee as a result of the original

compensable injury.  Claimant appealed that decision which was affirmed and adopted by

the Full Commission in an opinion filed June 16, 2008.  

Since the time of the last hearing on April 11, 2007, claimant has continued to be

evaluated and treated by Dr. Routsong.  Dr. Routsong’s treatment has primarily consisted

of conservative treatment with medication and exercises.  Dr. Routsong has indicated that

neurosurgical intervention will not alleviate claimant’s mechanical low back pain or signs

of nerve damage in his left leg.  Dr. Routsong’s medical reports indicate that claimant’s

chief complaint is low back pain, with the pain particularly located at the left sacroiliac joint.

In February 2008 Dr. Routsong recommended that claimant undergo a functional

capacities evaluation.  This evaluation was not performed until December 2008 at which

time it was determined that claimant gave a reliable effort with 53 of 53 consistency

measures within expected limits.  The evaluation indicated that claimant was capable of

performing work in the medium classification.  Claimant currently works for AERT moving
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materials with a forklift and Bobcats.  Claimant testified that he does not have to lift or carry

in the performance of his job duties.  

On May 21, 2009, claimant was evaluated by Dr. Routsong for complaints of

ongoing low back pain with the pain located primarily at the left sacroiliac joint.  Dr.

Routsong noted that claimant was neurologically unchanged and indicated that he should

continue taking his diabetes medicine and he also indicated that claimant had been given

long-term care instruction and that the results of the functional capacities evaluation were

discussed.  Dr. Routsong indicated that claimant should contact him if he had further

questions.

Claimant’s next evaluation by Dr. Routsong occurred on May 17, 2010, at which

time claimant was still complaining of pain at the left sacroiliac joint.  Dr. Routsong

indicated that based on testing claimant suffered from left sacroiliac somatic dysfunction.

He noted that claimant had no neurological changes and that he did not require surgical

intervention.  He also noted that claimant was released from his care.

Subsequent to claimant’s release by Dr. Routsong on May 17, 2010, claimant’s

attorney wrote a letter to Dr. Routsong dated October 8, 2010.  Attorney Brooks in her

letter indicated that according to Dr. Routsong’s May 2010 report claimant was still

continuing to have complaints of back pain.  Accordingly, Attorney Brooks inquired as to

whether pain would pain management would be proper.  On that letter Dr. Routsong

handwrote a response as follows: “Mr. Rubio requires ongoing pain management.   This

is a medical necessity.”  

In a subsequent letter dated December 10, 2010, Dr. Routsong again confirmed that

pain management would be proper.

You have asked whether pain management is indicated
for this patient.  This patient is an excellent candidate for
pain management as there is no immediate cure.  There
are multiple pain management doctors that he may be
referred to in this community and I would be happy to
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help him in that regard.

Claimant was last evaluated by Dr. Routsong on February 24, 2011, at which time

Dr. Routsong indicated that claimant appeared to have left piriformis symptoms.

Claimant has filed this claim requesting additional medical treatment in the form of

pain management as recommended by Dr. Routsong.  

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment.  Dalton v. Allen Engineering Co., 66 Ark. App. 201,

989 S.W. 2d 543 (1999).  After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find that claimant has met his burden of

proving by a preponderance of the evidence that he is entitled to additional medical

treatment for his compensable injury in the form of pain management.

Here, as previously noted, Dr. Routsong has recommended that claimant undergo

ongoing pain management treatment.  Dr. Routsong’s recommendation is noted in his

handwritten note of Attorney Brooks’ letter dated October 8, 2010, and also in a letter

dated December 10, 2010.

In addition, Dr. Routsong confirmed his opinion at a deposition taken on March 1,

2011.  Dr. Routsong  testified that claimant suffers from sacroiliac somatic dysfunction or

the locking up of the sacroiliac joint.  Dr. Routsong testified that he believes the cause of

this dysfunction is the injury of November 8, 2005.  Dr. Routsong testified that according

to the history claimant did not have any back or leg pain until the day of the injury.  Dr.

Routsong testified that it was his understanding that claimant was hit in the area of the left

sacroiliac joint on that date.  Dr. Routsong went on to testify that he does not believe that

there is anything else he can offer for the claimant, but that he believes claimant will need

ongoing pain management which he does not provide.
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I find that the opinion of Dr. Routsong is credible and entitled to great weight.

Based upon Dr. Routsong’s opinion, I therefore find that claimant has met his burden of

proving by a preponderance of the evidence that he is entitled to additional medical

treatment in the form of pain management.

In response to claimant’s contentions, the respondent contends that the diagnosis

of sacroiliac somatic dysfunction is the same as sacroiliitis which Dr. Knox had not

previously diagnosed.  A review of Dr. Knox’s deposition taken on March 12, 2007

indicates that at the time of that deposition claimant had been diagnosed as suffering from

bilateral sacroiliitis by both Dr. Lou and Dr. Routsong.  

With respect to this lack of diagnosis by Dr. Knox, I first note that Dr. Routsong

testified that Dr. Knox’s report of December 12, 2005 wherein he notes that claimant’s low

back pain is situated over the lumbosacral junction and radiates to the groin bilaterally is

consistent with his diagnosis of somatic dysfunction.  Furthermore, while Dr. Knox in his

deposition testified that he had not diagnosed claimant with sacroiliitis, he did not

conclusively state that claimant did not suffer from sacroiliitis but testified that he could not

confirm that diagnosis because he had not evaluated the claimant since the summer of

2006.

Finally, with regard to Dr. Routsong’s diagnosis of piriformis syndrome, Dr. Knox

testified in his deposition at page 28 that he was not familiar with that condition and that

some other physician such as a neurologist might have a better opinion.

In short, I do not find the lack of a diagnosis of sacroiliitis by Dr. Knox some four or

five years ago particularly relevant given the remaining evidence.  As previously noted, Dr.

Routsong testified that Dr. Knox’s notes indicating that claimant was complaining of low

back pain situated over the lumbosacral junction which radiated to the groin bilaterally was

consistent with somatic dysfunction.  Furthermore, even though Dr. Knox admitted that he

did not specifically diagnose claimant as suffering from sacroiliitis, Dr. Knox also indicated
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that he simply could not confirm that diagnosis since he had not evaluated the claimant

since the summer of 2006.  Finally, with respect to the diagnosis of piriformis syndrome,

Dr. Knox indicated that he was not familiar with that condition.

The respondent also contends that claimant’s medical records do not support Dr.

Routsong’s understanding that claimant suffered a blow to the left side of his sacroiliac

joint as opposed to the right side.  Specifically, the initial medical report from the hospital

indicates that claimant was struck on the right side.  I would agree with claimant’s

contention that this report is in error since subsequent medical reports mention primarily

back or left side complaints.  Furthermore, I note that at the time of the original hearing on

October 18, 2006, that claimant specifically testified that he was struck on the left side of

his back.  Based upon the foregoing evidence, I find that claimant was struck on the left

side of his back, not the right side.

Finally, respondent contends that Dr. Routsong did not recommend pain

management treatment on his own, but rather that the idea for pain management treatment

came from claimant’s attorney.  The fact that the initial idea for pain management came

from claimant’s attorney does not automatically mean that treatment was not reasonable

and necessary.  The issue of whether medical treatment is reasonable and necessary is

a question of fact to be determined by the Commission. White Consolidated Industries v.

Galloway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).  Respondent points to the fact that Dr.

Routsong at the time of his last three evaluations in the years 2009, 2010, and 2011 did

not recommend pain management is evidence that pain management is not reasonable

and necessary.  However, when asked by claimant’s attorney whether claimant would be

a candidate for pain management Dr. Routsong indicated that such treatment would be

proper.  Dr. Routsong explained the reason why he believed claimant was in need of pain

management at the time of his deposition.  He believes that claimant suffers ongoing pain

caused by sacroiliac somatic dysfunction which he believes was caused by the claimant’s
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injury.  Dr. Routsong testified that he could not provide claimant any additional medical

treatment, but he does believe claimant will need ongoing pain management.  I do not find

the fact that the idea of pain management was raised by claimant’s attorney invalidates Dr.

Routsong’s opinion that claimant should receive pain management for treatment of his

compensable injury.   Regardless of whether that idea initiated with Dr. Routsong or

claimant’s attorney, Dr. Routsong has opined that claimant is a candidate for pain

management treatment as a result of his compensable injury.  I find that Dr. Routsong’s

opinion is credible and entitled to great weight.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury in the form of pain

management.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $237.00.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


